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I. statement

1. On January 5, 2015, Colorado Xplorer, LLC (Applicant) filed an application for a certificate of public convenience and necessity (CPCN) to operate as a common carrier by motor vehicle for hire (Application).

2. On January 12, 2015, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 

passengers in call-and-demand shuttle service and call-and-demand sightseeing service

between all points in the State of Colorado.

RESTRICTIONS:  This application is restricted:

(A)
Against providing any transportation service to or from points in the Counties of Baca, Cheyenne, Crowley, Kiowa, Kit Carson, Las Animas, Lincoln, Logan, Morgan, Otero, Phillips, Prowers, Sedgwick, Washington or Yuma, State of Colorado;

(B)
To providing passenger transportation purchased as a package.  Each passenger’s package shall include the transportation service, and at least one or more of the following services: an overnight stay at a lodge, cabin, hotel, motel, camping facility, or bed and breakfast; a guided tour; or a visit to a tourist attraction;

(C)
To providing transportation service in a specially designed vehicle defined as a customer built 4x4 adventure tour vehicle constructed on a commercial truck chassis with a seating capacity of nine (9) or more passengers excluding the driver; and,

(D)
To providing transportation to no less than two (2) tourist destinations.

3. Intervenors in this proceeding are AEX, Inc., doing business as Alpine Express (Alpine Express); Union Taxi Cooperative (Union Taxi); Home James Transportation Service, Ltd (Home James); and Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi).

4. On January 27, 2015, Marketing Services, Inc. of Pueblo, doing business as Adventures Out West, Inc. (Adventures Out West) filed its Intervention and Entry of Appearance in Opposition to the Permanent Authority or Alternate Motion to Permissively Intervene.  Adventures Out West opposed the Application and requested a hearing on the merits.  Adventures Out West stated that it owns and operates CPCN PUC No. 55737 which it claims authorizes it to operate common carrier sightseeing service between all points in the Counties of El Paso, Pueblo, Teller, Freemont, and Park.  However, Adventures Out West did not include a copy of its CPCN with its intervention; nor did it include its preliminary witness and exhibit list.  

5. On February 19, 2015, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

6. By Interim Decision No. R15-0210-I, issued on March 5, 2015, a pre-hearing conference was scheduled for March 25, 2015.  In addition, that Interim Decision found that Alpine Express, Adventures Out West, and Sunshine Taxi were required pursuant to § 13-1-127, C.R.S., to obtain legal counsel or show cause why it was entitled to proceed without legal counsel in this matter.  Interim Decision No. R15-0210-I also provided in detail, the procedures required for each party to either obtain legal counsel or show cause why it could have an individual represent its interests in this matter.  The deadline to make such a filing was March 17, 2015.  It was further found that Sunshine Taxi made a sworn filing on February 11, 2015 which comported with the requirements of Commission rules and with § 13-1-127.  Therefore, it was found that Sunshine Taxi could proceed in this matter represented by Mr. Kelly Milan, a corporate officer of Sunshine Taxi.  

7. Additionally, Adventures Out West failed to include a copy of its CPCN in violation of Rule 1401(e)(1) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Adventures Out West was required to file a copy of its operating authority within three days after the effective date of Interim Decision No. R15-0210-I, or by March 9, 2015.

8. On March 6, 2015, Adventures Out West made four separate filings: a copy of its operating authority; a document purporting to contain a verified statement which provides a single sentence that Adventures Out West is owned by one owner and that person has authority to represent it in this matter; a Notice of Unavailability which states that Mr. Greg Wellens will be out of town and unavailable on March 20 through 29, 2015 and requests that no hearing be scheduled during that time; and, a document entitled “Statement of Position” which provides that Adventures Out West will withdraw its intervention if Applicant removes the Counties of El Paso, Teller, Park, Freemont and Pueblo from its list of pick up locations, and better defines the term “guided tours” to require overnight stays as part of all trips.

9. On March 9, 2015, Applicant filed a Motion for Leave to Amend Application.  Applicant indicates that it seeks to narrow the scope of its proposed authority by removing its request for call-and-demand shuttle service.  Applicant also attached an Amended Application to the motion which indicates that Applicant proposes to narrow the scope of its proposed operating authority by removing the proposed call-and-demand shuttle service. 

10. On March 16, 2015, Alpine Express filed a pleading indicating that it will withdraw its intervention in this proceeding.  

11. On March 25, 2015, the pre-hearing conference was held.  Appearances were entered by Applicant, Union Taxi, and Home James.  Sunshine Taxi appeared by telephone.  

12. During the course of the discussion, counsel for Home James indicated that it was possible that a settlement could be reached with Applicant which would result in Home James’ withdrawal as an intervenor in the Application proceeding.  Additionally, counsel for Union Taxi represented that based on the amended Application, Union Taxi would contingently withdraw its intervention in this proceeding.  Union Taxi subsequently filed a pleading which memorializes its contingent withdrawal.

13. The undersigned ALJ also issued a decision from the bench dismissing Adventures Out West as an intervenor for failure to meet the statutory requirements of 
§ 13-1-127, as set forth in Interim Decision No. R15-0210-I, which require a showing that Adventures Out West is a closely-held entity; that the amount in controversy does not exceed $15,000; and that sufficient evidence is provided of the authority of the officer to represent a closely-held entity.  It was found that Adventures Out West failed to provide the information necessary to make a finding as to whether it was entitled to be represented by an officer of the company.

14. While Home James and Applicant were not able to reach agreement during the course of the pre-hearing conference, it was represented by both parties that additional discussions would occur in order to reach some sort of agreement.

15. As a result, a procedural agreement was discussed which set an evidentiary hearing on the Application for May 1, 2015.  Applicant is to file its initial list of witnesses, witness testimony summaries, and exhibits by April 19, 2015.  Intervenors are required to file their initial list of witnesses, witness testimony summaries, and exhibits by April 27, 2015.  The deadline for filing pre-hearing motions will be April 24, 2015.

16. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), a summary of testimony will be filed in advance of the hearing on the dates indicated above in Paragraph No. 15.  The summary of testimony will include at least the following information:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business telephone number; 
(d) a statement of the content of the witness’s expected testimony.

17. Rebuttal testimony may be presented at the hearing without the necessity of filing in advance of the hearing, a detailed summary of the rebuttal testimony.

18. With the exception of a witness offered in rebuttal, a witness will not be permitted to testify unless a summary of the testimony of that witness has been filed in advance of the hearing in accordance with this Decision.

19. Complete copies of all exhibits (except an exhibit offered in rebuttal) will be filed in advance of the hearing.  (See filing dates in the procedural schedule above)  With the exception of an exhibit offered in rebuttal, an exhibit will not be admitted unless it has been filed in advance of the hearing in accordance with this Decision.

20. Commission Rule 4 CCR 723-1-1100 will govern the treatment of information and documents claimed to be confidential.

II. ORDER

A. It Is Ordered That:

1. The procedural schedule set out above is adopted.

2. An evidentiary hearing is scheduled in this matter as follows:

DATE:

May 1, 2015

TIME:

10:00 a.m.

PLACE:
Hearing Room


Colorado Public Utilities Commission


1560 Broadway, Suite 250


Denver, Colorado

3. The Contingent Withdrawal of Intervention filed by Union Taxi Cooperative is noted.

4. The Withdrawal of Intervention of AEX, Inc., doing business as Alpine Express is noted.

5. The Intervention of Marketing Services, Inc. of Pueblo, doing business as Adventures Out West, Inc. is dismissed consistent with the discussion above. 

6. The parties shall be held to the advisements in this Decision.

7. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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