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I. STATEMENT

1. On March 12, 2015, Public Service Company of Colorado (Public Service or Company) filed its Motion to Strike Portions of the Answer Testimony of OCC Witness Chris Neil Addressing Avoided Capacity Costs and the Surplus Capacity Credit (Motion).  

2. By Decision No. R15-0245-I issued March 17, 2015, response time to the Motion was shortened to March 23, 2015.

3. Public Service requests that the following Answer Testimony and Attachments of Mr. Chris Neil be stricken:

a)
page 2, lines 3-11:

Surplus Capacity Credit in Early Years of Avoided Capacity Costs 

The Surplus Capacity Credit provides a lower avoided capacity cost in the early years before Public Service needs additional generating capacity. Public Service recently argued for and the Commission approved the use of the Surplus Capacity Credit in another proceeding. The Commission has also approved the use of the Surplus Capacity Credit in previous proceedings such as the 2011 Electric Resource Plan. Public Service requested that the Surplus Capacity Credit not be used in the DSM proceeding, which results in greater benefits for the DSM programs and larger incentive payments for Public Service. This inconsistent use of the Surplus Capacity Credit needs to be resolved. 

b)
page 3, lines 11-13:

The DSM program benefit costs analysis needs to be re-examined with the Surplus Capacity Credit and these new avoided energy costs. The DSM products and budget should be re-evaluated based on these updated results.
c)
page 10, line 3 through page 19, line 18:  Sections titled “Consistent Method for DSM Avoded[sic] Capacity Costs” and “Surplus Capacity Credit.”

d)
page 36, lines 28-29:

Avoided capacity costs should use the surplus capacity credit shown in 
Table CN-1 for years 2015-2018. 

and

e)
Attachments CN-3 and CN-4.

4. Issue preclusion has been applied in Commission proceedings.  See e.g., Decision Nos. R15-0195, Proceeding No 14A-0894R issued February 27, 2015 and R14-0594-I, Proceeding No. 14F-0129E issued June 3, 2014.  Judge Mirbaba recently summarized applicability:

Claim and issue preclusion promote finality and efficiency in judicial decision-making by preventing parties from relitigating matters already considered and decided. Burlington Ditch Reservoir and Land Company et al. v. Metro Wastewater Reclamation District et al., 246 P.3d 645, 668 (Colo. 2011). Issue preclusion, also known as collateral estoppel, applies upon a showing that: (1) the issue sought to be precluded is identical to an issue actually and necessarily determined in a prior proceeding; (2) the party against whom preclusion is sought was a party to or is in privity with a party to the prior proceeding; (3) there was a final judgment on the merits in the prior proceeding; and (4) the party against whom preclusion is sought had a full and fair opportunity to litigate the issue in the prior proceeding. Id. In determining whether an issue is identical, courts look to the elements necessary to prove each issue. Bristol Bay Productions, LLC. v. Lampack et al., 312 P.3d 1155, 1149 (Colo. 2013). [*36] 

Claim preclusion bars relitigation of matters that have been decided in another proceeding, as well as those that could have been raised in the prior proceeding but were not. Argus Real Estate, Inc. v. E-470 Pub. Highway Auth., 109 P.3d 604, 608 (Colo. 2005); Natural Energy Res. Co. v. Upper Gunnison River Water Conservancy Dist., 142 P.3d 1265, 1280 n.22 (Colo. 2006). For claim preclusion to apply, the moving party must show that "(1) the first judgment is final, (2) there is identity of the subject matter, (3) there is identity of claims for relief, and (4) there are identical parties or there is privity between parties to the two actions." Burlington Ditch Reservoir and Land Company, 246 P.3d at 668.

Decision No. R15-0195 at ¶¶70-71, 2015 Colo. PUC LEXIS 214, 35-36 (Colo. PUC 2015).

(Emphasis in original)

5. Determination of the pending motion is also dependent upon the existence and relationship of this proceeding and the strategic issues proceeding, Proceeding No. 13A-0686EG.

6. Strategic issue proceedings have been application proceedings filed by Public Service where the Commission addressed goals and incentives affecting biennial demand side management (DSM) plans.  The Commission has also specified issues to be addressed in future proceedings.  The proceedings serve to inform other proceedings, including DSM plans as well as the Electric Resource Planning (ERP) process.

7. In Proceeding No. 13A-0686EG, Public Service sought “Commission approval of several strategic issues related to its demand side management (DSM) plan pursuant to 
§§ 40-3.2-103 and -104, C.R.S.”  Decision No. C14-0731 issued July 1, 2014 at ¶ 1.

8. Public Service contends that the Office of Consumer Counsel (OCC) should not be permitted to re-litigate the Company’s use of the full avoided capacity cost of the Resource Acquisition Process Combustion Turbine for DSM.

9. Avoided costs have been included as part of each DSM Plan for the purposes of calculating net economic benefits of DSM programs, as required by Decision No. C08-0560 in Proceeding No. 07A-420E issued June 5, 2008.  In the most recent Strategic Issues Proceeding, 13A-0686EG, the Commission made certain policy findings about the approach for determining such costs; DSM Plan filings in the past have not addressed policy matters such as the determination or calculation of avoided costs.  

10. The Commission strives for administrative efficiency in proceedings.  To the extent litigation of policy matters have been addressed between DSM Plans through strategic issues proceedings, presentation of DSM plans can be streamlined and better informed.

11. Public Service first argues that OCC testimony should be stricken on the basis of collateral estoppel.  However, the argument must fail as Public Service failed to demonstrate that identical issues were necessarily determined in the strategic issues proceeding, Proceeding No. 13A-0686EG.  

12. Public Service next argues that re-litigation of issues actually decided 
in Proceeding No. 13A-0686EG constitute an impermissible collateral attack, contrary to 
§ 40-6-112(2), C.R.S.
13. Public Service contends that the Commission considered evidence presented by the OCC that the avoided capacity costs included in the Company’s 2015/16 DSM Plan should be discounted in years when the Company has excess capacity.  Rather, the Commission approved use of the full avoided capacity costs of the Resource Acquisition Period (RAP CT) as representative of the generation capacity costs avoided by DSM when the Company’s system has excess generation capacity.   
14. Western Resource Advocates agrees with Public Service that using the full avoided generation capacity cost, based on the RAP CT, for purposes of evaluating DSM programs was already decided in Proceeding No. 13A-0686EG.  Accordingly, re-litigating the issue is argued to be improper and in conflict with § 40-6-112(2), C.R.S.
15. The OCC contends that the subject testimony is directed to when and how the Company is required to update avoided cost values.  The OCC argues it also seeks to ensure that the Company is properly developing avoided capacity costs in the DSM Plan.  The Answer Testimony states, starting at page 11, line 17: 

To emphasize, Public Service’s approach appears to be to develop the cost of a RAP CT in its ERP and then use that value for the DSM avoided capacity costs until the next ERP. Public Service does not appear to be planning to update the DSM avoided capacity costs for every new DSM Plan….

The DSM Strategic Issues decision is silent on how the avoided capacity costs are to be developed. There is no question Public Service is to develop the cost of a utility-built CT. But the decision appears unclear as to whether Public Service was required to develop these costs every four years as part of the ERP, or whether these costs were to be updated whenever a DSM plan is filed.

16. However, Public Service properly points to ¶ 96 of Decision No. C14-0731 where the Commission adopted “Public Service’s approach for determining avoided generation capacity costs, with the exception of the proposed adjustment for ancillary services. Public Service’s derivation of the cost to develop the ‘Resource Acquisition Period (RAP) CT’ is reasonable and representative of the generation capacity costs avoided by DSM when the Company’s system has excess generation capacity.”  

17. Public Service failed to demonstrate that Section IV of Mr. Neil’s testimony should be stricken.  The OCC is free to challenge in this proceeding that the DSM Plan does not incorporate Public Service’s approved approach for determining avoided generation capacity costs or that the plan does not otherwise comply with the decision in the strategic issues proceeding.  However, they are not entitled to re-litigate the propriety of that approach for the pending DSM Plan.  

18. Finally, the OCC’s testimony addresses the reference to excess generation capacity in ¶ 96 of Decision No. C14-0731 quoted in part above.  Public Service contends the OCC is attempting to re-litigate matters previously decided after consideration of the same evidence.  In its response, the OCC admits:

However, the testimony cited and presented by the Company within the Motion, as well as additional testimony within the record of the Strategic Issues Proceeding, appears to demonstrate that the Commission made a policy determination to sanction the disparate treatment of DSM avoided costs when the Company’s system has excess generation capacity compared to the application of avoided costs when the Company’s system has excess generation capacity in other contexts. If such a policy determination was in fact made, and is intended to be memorialized in the Commission’s “adopt[ion of] Public Service’s approach for determining avoided generation capacity costs,” the OCC concedes the issue would stand as decided by the Commission. As declared in Mr. Neil’s Revised Answer Testimony, it is not the intention of the OCC to launch a collateral attack on Decision No. C14-0731. If [the] Commission has made its policy decision regarding the application of the surplus capacity credit in the context of DSM, then Section V of Hearing Exhibit 501 should not influence this Proceeding.
OCC Response at 8.

19. As argued by Public Service, the undersigned interprets Decision No. C14-0731 to have decided treatment of DSM avoided costs for the pending DSM Plan.  In accordance with Decision No. C14-0731, evaluation of DSM programs in Public Service’s plan is based upon full avoided generation capacity costs.  The OCC improperly attempts to re-litigate matters decided in Proceeding No. 13A-0686EG and does not provide evidence or argument that any change in circumstance justifies re-litigation.    

20. As a final procedural matter, the revision ordered to be filed shall be in accordance with the procedures governing this proceeding.  
II. order

A. It Is Ordered That:

1. The Motion of Public Service Company of Colorado to Strike Portions of the Answer Testimony of OCC Witness Chris Neil Addressing Avoided Capacity Costs and the Surplus Capacity Credit filed by Public Service Company of Colorado on March 12, 2015, is granted in part consistent with the discussion above. 

2. The following testimony shall be stricken and will not be admitted:

(1)
Hearing Exhibit No. 501, page 2 line 3 through line 11.

(2)
Hearing Exhibit No. 501, page 3 line 11 through line 13.

(3)
Hearing Exhibit No. 501, page 12 line 10 through page 19, line 18.

(4)
Hearing Exhibit No. 501, page 36 line 28 through line 29.

(5)
Hearing Exhibit No. 501, Attachments CN-3 and CN-4. 

3. The Office of Consumer Counsel shall file a new revision of Hearing Exhibit 501 in compliance with this Decision, Decision No. R15-0024-I issued January 9, 2015, and the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, no later than 8:00 a.m. on March 30, 2015 (e.g., it must not be filed with a new hearing exhibit number, but should merely indicate the revision number consistent with the naming conventions used in this proceeding). 

4. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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