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I. STATEMENT  

1. On May 20, 2014, Carestream Health LLC (Carestream or Complainant) filed a Complaint against Xcel Energy, doing business as Public Service Company of Colorado (Public Service or Respondent).  That filing commenced this proceeding. 
2. On May 28, 2014, a hearing was set in this matter for August 11, 2014. 
3. On May 28, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ). 

4. On June 17, 2014, Public Service filed their Answer to the Complaint.  The Answer included both specific and general denials of the allegations in the Complaint and put this proceeding at issue.
5. On June 20, 2014, by Interim Decision No. R14-0673-I, the evidentiary hearing was vacated and a prehearing conference was scheduled for July 8, 2014.  At the prehearing conference the parties agreed to a procedural schedule.

6. The procedural schedule called for an evidentiary hearing to be held November 19, 20, and 21, 2014.

7. By Decision No. R14-1353-I, issued November 10, 2014, an evidentiary hearing was rescheduled in this proceeding for January 12, 2015.

8. At the scheduled time and place, the hearing was called to order. During the course of the hearing, testimony was received from Mr. Richard Merlino, Mr. Thomas Winter and Mr. Michael Kadillak for the Complainant and Mr. Ted Niemi, Ms. Laurie Van West, Ms. Rosanna Somma, and Mr. Patrick Downey on behalf of Respondent.  Exhibits 1 through 22 and 24 through 34 were stipulated to be from the parties and admitted into evidence at the start of the hearing. Exhibits 2, 4 ,6, 7, 8, 9, 10, 11, 16, 18, 19, 20, 21, 22, 24, 25, 26, 32, and 44 were admitted as confidential exhibits.  Exhibits 23, 35, and 36 were offered and admitted, Exhibit 23 was admitted as a confidential exhibit. 
9. In reaching this Recommended Decision the ALJ has considered all arguments presented by the parties, including those arguments not specifically addressed in this Decision.  Likewise, the ALJ has considered all evidence presented at the hearing, even if the evidence is not specifically addressed in this Decision.
10. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT

11. Carestream is primarily a manufacturer of x-ray products and advanced nondestructive testing products that are regulated by the Food and Drug Administration. Carestream has operations in Windsor Colorado, Rochester, New York, China, and Berlin, Germany. 

12. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S.
13. Mr. Merlino is an electrical engineer who is employed by Carestream as its Utility Manager at the Windsor facility. Mr. Merlino has been in that position since 2007. 

14. Mr. Thomas Winter is a Senior Process Engineer for Carestream at the Windsor facility.  

15. Mr. Michael Kadillak is the Chief Executive Officer of Gallatin Energy Corporation. Mr. Kadillak has worked as a consultant for Carestream and assisted Carestream when they became a gas transportation customer of Public Service.

16. Mr. Ted Niemi is the Manager of Regulatory Administration for Public Service. Mr. Niemi has worked for Public Service for 37 years.

17. Ms. Laurie Van West is the Manager of Natural Gas Services for Public Service. Ms. Van West has been working for Public Service for 23 years. 

18. Ms. Rosann Somma is a Supervisor for Billing Services and Operations for Public Service. Ms. Somma has worked for Public Service for 28 years.  

19. Mr. Patrick Downey is a senior Account Representative for Public Service.  Mr. Downey has been with Public Service for 14 years.

20. In February of 2010 Carestream entered into an agreement with Public Service to become a natural gas transportation customer.  The contract called for the service to begin after utility assets were transferred from the Eastman Kodak Company (Kodak) to Carestream at the Windsor facility.

21. In May of 2010, the utility assets of Kodak were transferred to Carestream and Carestream became a natural gas transportation customer of Public Service. 

22. For gas transportation and gas sales customers, Public Service collects raw data from its meters and instrumentation.  The data is then uploaded to various automated programs, depending on the type of customer, to determine usage and billing information.

23. The data for a gas transportation customer is uploaded to Public Service’s data collection program (MV90xi), which processes the raw data from the meters and instrumentation and passes it to the gas management system (GMS), which applies the usage data to the customer’s contract information.

24. The GMS information is fed into Public Service’s customer billing program (CRS), which applies pricing information and generates an invoice.

25. For gas sales customers the data goes from MV90xi to Public Service’s meter reading acquisition system, rather than GMS, before being processed by CRS.
26. Public Service applies a pressure base correction factor for gas transportation customers in the GMS.
27. Public Service applies a pressure base correction factor for gas sales customers in the MV90xi. 
28. Kodak had been a gas sales customer and therefore the pressure base correction factor in the Windsor facility had been applied in the MV90xi.
29. When Carestream purchased the utility asset from Kodak it utilized the meters and instrumentation that Kodak had utilized. Public Service failed to remove the pressure based correction factor from the MV90xi when the assets were purchased by Carestream.
30. Since Carestream had become a gas transportation customer, the GMS automatically applied a pressure based correction factor, thereby applying a correction factor twice in Carestream’s billing. This resulted in Carestream’s gas consumption being under reported by 15 percent.
31. In March 2013, an error was discovered when a cell phone line went off line and was unable to transmit information. At that time, a manual reading and check was done which discovered an error. At that time Public Service advised Carestream in person of the under billing.

32. On March 25 2013, Mr. Downey sent an e-mail to Mr. Merlino explaining the mistake and citing to Public Service Tariff sheets in explaining that Carestream would be responsible for any under billing over the last 24 months. Hearing Exhibit 20.    
33. Carestream was undercharged $1,260,610.09 by Public Service after becoming a gas transportation customer until the error was discovered. 
34. Public Service is seeking $716,919.71 of the undercharged amount. 

35. Carestream does not believe it should pay for any of the undercharged amount.

III. DISCUSSION AND CONCLUSIONS

A. Applicable Law

36. The Commission has jurisdiction over this Complaint pursuant § 40-6-108, C.R.S.

37. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."
  As to claims in the Complaint, Complainant is the proponent of the order because he commenced the proceeding and is the proponent of the order as to the Complaint.
  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 states:  “The burden of proof and the initial burden of going forward shall be on the party that is the proponent of a decision, unless previously agreed to or assumed by a party.  The proponent of the order is that party commencing a proceeding, except that in the case of suspension of a proposed tariff, price list, or time schedule, the regulated entity shall bear the burden of proof.”
    
38. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence. Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

39. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case. ” Commission Decision No. C08-1182, citing § 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992)
40. A tariff created through the exercise of properly delegated legislative authority has the force and effect of state law. U.S. West Communications, Inc. v. Longmont, 924 P2d 1071, 1079 (Colo. App. 1995).
41. The exact language of a Tariff must be looked at to determine if the relief sought by the Complainant is just. Id.
42. “Based upon the findings of the U.S. Supreme Court and our own supreme court regarding this matter, we find that if a utility misleads us or fails to follow the explicit standards of its own tariff, the rule against retroactive ratemaking and the filed rate doctrine are not available as a defense to an order of reparations.” Commission Decision No. C03-1292, ¶ 22.

B. Argument of Carestream

43. Carestream argues that the filed rate doctrine does not apply in the instant case. Carestream believes that to apply the filed rate doctrine would allow Public Service to rely on a tariff to its own benefit after causing the under billing by failing to abide by its tariff. 

44. Carestream states that it “expected competent utility service, including billing, and expected the Company to take all reasonable steps to ensure accurate billing.” Carestream argues since Public Service did not provide this “deviation from the tariff is appropriate.” Carestream Statement of Position, pp.5-6.
45. Carestream argues many different ways that the billing error was Public Service’s error and because proper checks were not in place to detect the error, Public Service should not be allowed to use the tariff to collect any of the under billing.   

C. Argument of Public Service

46. Public Service argues that they are following the applicable tariff and that Carestream has not met its burden to reject strict application of the tariff. Public Service points out that the tariffs contemplate an error of this type and provide a remedy.

47. Public Service states that the issue that caused the under billing was a unique situation and that checks have been put in place to ensure that it does not happen again.

D. Discussion

48. The facts in the instant case are not disputed. Both parties agree that Carestream was under billed for natural gas from the time they became a gas transportation customer until the error in the pressure base correction factor was discovered on March 6, 2013.
49. Although there was some testimony during the hearing concerning the amount of tax on the under billed amount, it is Carestream’s position that this is irrelevant since they should not be responsible to pay any of the under billed amount.

50. The only question presented by the parties is whether the filed rate doctrine should be followed in the instant case.

51. The tariff provision in question reads:

The Company will exercise all reasonable means to assure accurate computation of all bills for gas service. Customer agrees to accept the Company’s accounting for gas measurement and billing. In the event errors in billing occur, Company shall refund to customer the amount of any overcharge having resulted therefrom and, likewise, shall have the right to collect from customer the amount of any undercharge as set forth hereunder. A billing error shall be any and all errors arising from billing determinants, including but not limited to, an incorrect multiplier, an incorrect register, and/or an incorrect billing calculation. . . For Commercial and Industrial Service under Schedule CLG, and all gas Transportation Service under Schedules TFS, TFL5 and TI, the period of time for which billing and collection of under charges or refund of overcharges shall be limited to the twenty-four (24) month period immediately preceding the discovery of the billing error.
Colo. PUC No. 6 Gas Fourth Revised Sheet No. R22, page 26
52. It is clear that the tariff contemplated a situation where a commercial natural gas transportation customer would be under charged. 

53. A tariff has the full effect of a law, and therefore may not be waived by the undersigned ALJ.

54. Carestream encourages the Commission to not follow the filed rate doctrine in the instant case. Carestream argues that Public Service should not be allowed to use the filed rate doctrine to its benefit when it did not follow protocol or have proper checks in place to ensure that the billing error would not occur.

55. Carestream looks to Commission Decision No. C02-687, Proceeding 
No. 01F-071G issued June 19, 2002, when the Commission found that the Filed Rate Doctrine is not “a monolithic and absolute barrier to filed rate challenges.”  Home Builders Association of Metropolitan Denver v. Public Service Company of Colorado,  Decision No. C02-687 ¶dd.

56. While Carestream is correct that the Commission has not held that the Filed Rate Doctrine is an “absolute barrier,”  the Commission has held that there must be a showing that a utilities rates are not just and reasonable
 or that a “utility misleads us or fails to follow the explicit standards of its own tariff.”

57. Carestream has not alleged that any Public Service tariff provision is not just or reasonable. 

58. Carestream does not allege that Public Service misled Carestream about any aspect of the tariff.

59. Carestream appears to be arguing that Public Service, by the billing error, failed to follow explicit standards of the tariff. This argument fails.

60. Carestream alleges that Public Service failed to abide by Tariff Sheet R22 and points to the following language:

“exercise all reasonable means to assure accurate computation of all bills for gas service.”

61. Carestream alleges that Public Service, by failing follow proper protocol or have a protocol in place for new gas transportation customers, failed to exercise all reasonable means to assure accurate computation of all bills. 

62. Presenting this small portion of the tariff presents a skewed idea of the purpose of the tariff and the responsibilities of Public Service. When looked at in its entirety it is clear that errors in billing were contemplated by the tariff and not an example of a failure to abide by the tariff: 
The Company will exercise all reasonable means to assure accurate computation of all bills for gas service. Customer agrees to accept the Company's accounting for gas measurement and billing. In the event errors in billing occur, Company shall refund to customer the amount of any overcharge having resulted therefrom and, likewise, shall have the right to collect from customer the amount of any undercharge as set forth hereunder. 
Colo. PUC No. 6 Gas Fourth Revised Sheet No. R22, page 26
63. The tariff provision, used by Carestream to support its argument, directly anticipates that billing errors may occur. In fact by refusing to “accept the Company's accounting for gas measurement and billing” and to allow for Public Service to “collect from customer the amount of any undercharge as set forth hereunder,” Carestream appears to be failing to abide by the terms that it agreed to follow contained within the same tariff.
64. The situation of Carestream taking over a customer after the sale from Kodak was unique.  Protocols have been added since the discovery to ensure that this situation will not repeat. There is no evidence the problem has occurred before or will occur in the future.
65. It should also be pointed out that this billing error did not benefit Public Service. Any amount that Carestream was under charged for natural gas was billed to all Public Service ratepayers through the Gas Cost Adjustment. Therefore Carestream’s payment of any under billing will benefit the rate payers of Colorado, not Public Service.

66. Further, Carestream will be the beneficiary of any under billing that occurred prior to March of 2011. Again, it is the ratepayers of Colorado who will pay the costs of this under billing, not Public Service. 
67. Without a direct violation of a Tariff provision or sufficient reason to ignore the filed rate doctrine, the arguments of the Complainant fail to meet the necessary burden to prevail in the above captioned proceeding.    
IV. ORDER  

A. The Commission Orders That:  

1. The formal complaint filed by Carestream Health LLC against Respondent Public Service Company of Colorado on May 20, 2014, is denied. 

2. Proceeding No. 14F -0516G is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� 	§ 24-4-205(7), C.R.S.  


� 	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  


� Home Builders Association of Metropolitan Denver v. Public Service Company of Colorado, Decision No. C02-687 ¶ff


� Home Builders Association of Metropolitan Denver v. Public Service Company of Colorado, Decision No. C03-1292 ¶22


� Of the $716,919.71 Carestream was under billed, $674,781.91 will be applied to the gas cost adjustment tariff.  
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