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I. STATEMENT  
1. On September 23, 2014, by Decision No. C14-1163, the Commission opened this Proceeding “to make findings pursuant to [§ 40-15-207, C.R.S.,] as to whether basic service in certain areas of Colorado [is] subject to effective competition or [is] ‘without effective competition’ for purposes of” §§ 40-15-208 and 40-15-502, C.R.S.  Decision No. C14-1163 at ¶ 4.  The Commission stated that this Proceeding will “review the 104 wire center serving areas listed in Attachment A” to Decision No. C14-1163.  Id.  
2. In Decision No. C14-1163 at ¶ 16, the Commission referred this Proceeding to an Administrative Law Judge (ALJ)  

to make findings and [to] issue one or more recommended decisions indicating which areas listed in Attachment A [to Decision No. C14-1163] should be found to be subject to effective competition or are “without effective competition,” pursuant to  

§ 40-15-207, C.R.S., and Decision No. C14-1163.  

3. By Decision No. C14-1163 at Ordering Paragraph No. 4, the Commission designated the following as parties in this matter:  Staff of the Commission (Staff); Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc.
  

4. The following intervened as of right or were granted leave to intervene:  AT&T Corp. (AT&T); Bresnan Broadband of Colorado, LLC (Bresnan); Colorado Office of Consumer Counsel (OCC); Comcast Phone of Colorado, LLC (Comcast); N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero); Northern Colorado Communications, LLC (NCC); Sprint Communications Company L.P.; Sprint Spectrum L.P., doing business as Sprint PCS;
 and Teleport Communications America, LLC.
  

5. The following, collectively, are the Parties in this matter:  AT&T; Bresnan; CenturyLink; Comcast; NCC; OCC; Sprint; Staff; and Viaero.  

6. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The ALJ repeats the procedural history here as necessary to put this Interim Decision in context.  

II. DISCUSSION  
A. Bresnan Motion Requesting Extraordinary Protection of Information.  

7. On January 23, 2015, by Decision No R15-0084-I at ¶¶ 67-72, the ALJ discussed the treatment of confidential information (i.e., information that a party claims is confidential) and of information for which extraordinary protection is sought.  
8. As pertinent here, Decision No. R15-0084-I contains these provisions:  
 
Rules 4 [Code of Colorado Regulations (CCR)] 723-1-1101(b) and 
723-1-1101(d) specify the process by which information is designated as highly confidential and extraordinary protection is granted to that highly confidential information.  The Parties are advised and are on notice that -- and the ALJ will order that -- a party that claims that information is highly confidential must file an appropriate motion in this Proceeding to obtain a ruling that the information is highly confidential and a ruling on the extraordinary protection to be afforded to that highly confidential information.  The Parties are advised and are on notice that -- and the ALJ will order that --information is not highly confidential unless, in this Proceeding, there is a decision that finds the information to be highly confidential and that establishes the extraordinary protection to be afforded to that information.[Note 40]  

 
Motions to designate information as highly confidential and to obtain extraordinary protection may be filed at any time.  Absent further order, written responses to such motions will be filed.  By this Interim Decision, the ALJ will shorten, to three business days, the response time to a motion to designate information as highly confidential and to obtain extraordinary protection.  If necessary, the ALJ will hold a hearing on such a motion as soon as practicable after the motion and response are filed.  

Note 40 states:  Thus, the extension to other proceedings of a determination 
that information is highly confidential, which extension is afforded by 
Rule 4 CCR 723-1-1100(f), is inapplicable in this Proceeding.  

Decision No. R15-0084-I at ¶¶ 69-70 (bolding in original).  See also id. at Ordering Paragraphs No. 18 and No. 19 (same).  The referenced Rules are found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.
9. On February 10, 2015, Bresnan filed a Motion Requesting Highly Confidential Protection of Information Provided in Responses to Staff’s First Set of Data Requests (Bresnan Motion).  
10. As good cause for granting the relief requested, Bresnan first states that Staff sought through data requests, and Bresnan supplied to Staff in response to the data requests, the 477 report information (due October 1, 2014) submitted by Bresnan to the Federal Communications Commission (FCC).  In that 477 report is information that Bresnan submitted to the FCC as highly confidential:  
 
Attachment 1-1b, consisting of broadband subscriptions, categorized by bandwidth (downstream and upstream) per census tract in Colorado.  

 
Attachment 1-1d, consisting of voice subscriptions (residential and total) by census tract in the State  

(Subscription Information).  Bresnan Motion at 2.
  Bresnan asks that the Commission designate the Subscription Information as highly confidential and provide extraordinary protection for the data.  
11. As additional support for, and as good cause for granting, its motion, Bresnan states:  (a) Bresnan treats the Subscription Information as highly confidential; 
(b) the public does not have access to that information; (c) the proprietary treatment afforded to the Subscription Information by the FCC is consistent with the Commission’s extraordinary protections afforded highly confidential data; (d) the Subscription Information consists of trade secrets, and Bresnan has complied with statutory requirements to protect this information, citing the Uniform Trade Secrets Act, §§ 7-74-101 et seq., C.R.S.; and (e) the Subscription Information goes beyond voice telephony and includes  

subscribership, sales and customer connection information that is granular, market-specific penetration information pertaining to Bresnan’s services and customers.  While advertised speeds are generally considered public information, no public version of such information is available or would be made available publicly on a census block or census tract basis by Bresnan.  Subscription data obtained by companies and provided to the FCC delineates with specificity the location of customers and “connections” for service provided down to the census tract level.  This data is clearly used to monitor and benchmark competitive behavior.  ...  As a result, disclosure of this data to market competitors could have a significant adverse financial impact on Bresnan and similarly situated parties in this proceeding.  
Bresnan Motion at 5-6 (internal citation to FCC Report and Order omitted).  
12. Finally, Bresnan proposes these extraordinary protections for the Subscription Information:  (a) Bresnan will provide to each party’s counsel of record a CD that contains the highly confidential Subscription Information; (b) counsel who receive the CD are prohibited from downloading into files, reproducing, or photocopying “a file in its present form intact from the CDs” (Bresnan Motion at 4); (c) counsel may “copy data from the files in the CDs [in order to] populate such spreadsheets or programs, limited in access to [counsel only], as [counsel may] create for purposes of this” case (id.); (d) at the conclusion of this Proceeding, each party’s “counsel of record will return all of the CDs and [will] confirm to Bresnan the destruction of their notes, files and other records concerning the highly confidential” Subscription Information (id.); and (e) the Subscription Information “is not to be filed with the Commission, but rather is provided only to Staff and, as discussed above, to parties as discovery responses” (id. at 7).  Bresnan contends that these extraordinary protections strike the appropriate balance between the ability of each party’s counsel “to review Staff’s Direct Testimony to determine if the Form 477 data played a role in their final position and verify that Staff’s analysis is correct” (Bresnan Motion at 4) and minimization of “the potential for harm [to Bresnan] caused by further distribution of the” Subscription Information (Bresnan Motion at 7).  
13. For these reasons, Bresnan asks that the Commission designate the Subscription Information as highly confidential and order the extraordinary protections proposed by Bresnan.  

14. On February 13, 2015, CenturyLink filed its Response to Motion for Highly Confidential Treatment (CenturyLink Response).  CenturyLink opposes the Bresnan Motion because:  (a) although the Subscription Information is confidential, “it is not so confidential that testifying witnesses should not have access to it” (CenturyLink Response at ¶ 1); 
(b) the Commission’s standard protections of confidential information afford sufficient protection to the Subscriber Information; and (c) assuming Subscription Information is highly confidential (which CenturyLink does not concede), Bresnan’s proposed extraordinary protections “would effectively prevent any party from presenting testimony on the competitiveness of any area at issue in this case” (CenturyLink Response at ¶ 3) because  
disclosure to parties’ counsel only ... is insufficient to provide the parties with the opportunity to fully evaluate and present to the Commission the key evidence in this case.  Subscribership data is absolutely central and essential to a full and complete evaluation of the relevant markets at issue in this case, and the testifying witnesses must have access to this information in order to testify correctly.  
 
...  A witness cannot articulate a reasoned, supported conclusion regarding competitiveness in any area without knowing whether and to what extent consumers are subscribing to other providers in that area.  
CenturyLink Response at ¶¶ 2-3.  For these reasons, CenturyLink asks that the Commission deny the Bresnan Motion.  

15. As the party seeking a determination that the Subscription Information is highly confidential and that the appropriate extraordinary protections for that information are those proposed in its motion, Bresnan bears the burden of establishing that the requested relief should be granted.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b).  
16. For the reasons discussed below, the ALJ finds:  (a) Bresnan has met its burden to establish that the Subscription Information is highly confidential information to which the ALJ should extend extraordinary protection; and (b) Bresnan’s proposed extraordinary protections are too restrictive.  The ALJ will grant the Bresnan Motion but will order the extraordinary protections stated in this Interim Decision.  
17. On the issue of whether the Subscription Information is highly confidential information, the ALJ finds that Bresnan has met its burden to establish that Subscription Information is highly confidential and finds that the Subscription Information should be designated as highly confidential.  In making these findings, the ALJ considered:  (a) the nature of the Subscription Information; (b) the uses to which a Bresnan competitor could put the Subscription Information; (c) that Bresnan consistently has treated the Subscription Information as highly confidential; and (d) that inappropriate disclosure of the Subscription Information is likely to result in significant competitive and financial harm to Bresnan.  
18. On the issue of the appropriate extraordinary protections, the ALJ finds that restricting access only to counsel (as Bresnan proposes) will have a significant adverse impact on the ability of parties other than Staff to prepare for hearing and to present testimonial and documentary evidence on the issue of the existence or the nonexistence of effective competition within relevant geographic areas.  In this regard, the ALJ finds persuasive CenturyLink’s argument.  Thus, the ALJ will allow counsel of record (and members of their support staff) and subject matter experts who will be witnesses in this Proceeding (and members of their support staff) to have access to the Subscription Information.  

19. Given the nature of the highly confidential Subscription Information and the need for testifying witnesses to have access to those data, the ALJ finds appropriate and necessary the criteria for access that are specified in the Nondisclosure Agreements Relating to Highly Confidential Information that are appended to this Decision.
  
20. The ALJ will limit access to the highly confidential Subscription Information to counsel in this Proceeding (and members of their support staff) who sign the Nondisclosure Agreement Relating to Highly Confidential Information -- Legal Counsel (NDA-Legal Counsel) which is appended to this Interim Decision as Attachment A.  
21. The ALJ will limit access to the highly confidential Subscription Information to subject matter experts in this Proceeding who will be witnesses in this Proceeding
 and who sign the Nondisclosure Agreement Relating to Highly Confidential Information -- Subject Matter Expert for Party (NDA-SME) which is appended to this Interim Decision as Attachment B.  
22. The ALJ is unable to reconcile some of the extraordinary protections proposed by Bresnan (for example, the restriction against filing the Subscription Information with the Commission
) with developing a complete evidentiary record in this Proceeding.  The ALJ, therefore, will not adopt in toto Bresnan’s proposed extraordinary protections.  The ALJ will adopt the extraordinary protections set out in the Ordering Paragraphs infra.  

23. For the reasons discussed, the ALJ will grant the Bresnan Motion in part; will designate the Subscription Information as highly confidential; will limit access to the highly confidential Subscription Information; and will order the extraordinary protections set out in the Ordering Paragraphs of this Interim Decision.  

B. Viaero Motion for Reconsideration of ¶ 57(a) of Decision No. R15-0008-I.  

24. In Decision No. R15-0084-I, the ALJ scheduled a series of hearings to take public comment in this Proceeding.  The ALJ later slightly modified that schedule.  

25. As pertinent here, the ALJ established the following minimum procedures for the hearings to take public comment:  


a.
An individual who is a representative of, an employee of, or a member of a party in this Proceeding will not be permitted to provide comments at the hearings to take public comment.  Parties will make their statements through testimony at the evidentiary hearing.  

b.
Members of the public making statements will be placed under oath, and their statements will be part of the evidentiary record in this Proceeding.  

c.
Parties, through their counsel, will have an opportunity to ask questions of those making statements.  

Decision No. R15-0084-I at ¶ 57.  The ALJ may order additional procedures in the future.  

26. On February 13, 2015, Viaero filed a Motion for Reconsideration of ¶ 57(a) of Decision No. R15-0084-I (Viaero Motion).  In that filing, Viaero requests that the ALJ reconsider and remove the prohibition against an employee of a party providing comments at the hearings to take public comment.  

27. No response to the Viaero Motion was filed.  The Viaero Motion is unopposed.  

28. As the party seeking relief, Viaero bears the burden of establishing that the requested relief should be granted.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1500.  
29. In support of its motion and as good cause for granting the relief sought, Viaero states:  (a) “Viaero believes that the purpose of ¶ 57(a) is to expedite the hearings and to prevent a party from stacking the deck by having many of its employees attend and offer comments favorable to the party’s position” (Viaero Motion at ¶ 3); (b) because each person will be placed under oath and will be subject to questioning by counsel, one can “quickly determine whether an individual is affiliated with a party and confirm whether the individual is expressing his or her own personal views” (id. at ¶ 4), thus accomplishing the purpose of ¶ 57(a); and (c) irrespective of whether their employer is a party, employees “are still individuals who may live in an affected geographic area[] and deserve the opportunity to have their voices heard” (id. at ¶ 5).  
30. The ALJ finds that the value of testimony from an individual who lives or works (or both) in the geographic areas at issue, irrespective of the individual’s employer, outweighs the risk that one or more parties will stack the hearings to take public comment.  In addition, there are simple questions one can ask to put an individual’s statements in context.  Viaero’s argument based on practical considerations is persuasive.
  
31. The ALJ will grant the Viaero Motion; will reconsider ¶ 57(a) of Decision No. R15-0084-I; and will modify ¶ 57(a) of Decision No. R15-0084-I to read:  “An individual who is a representative of or a member of a party in this Proceeding will not be permitted to provide comments at the hearings to take public comment.  Parties will make their statements through testimony at the evidentiary hearing.”  
III. ORDER  

A. It Is Ordered That:  
1. Consistent with the discussion above, the Bresnan Broadband of Colorado, LLC (Bresnan) Motion Requesting Highly Confidential Protection of Information Provided in Responses to Staff’s First Set of Data Requests is granted in part.  

2. Consistent with the discussion above, the following are designated as highly confidential information:  (a) broadband subscriptions categorized by bandwidth (downstream and upstream) per census tract in Colorado; and (b) voice subscriptions (residential and total) by census tract in Colorado (collectively, Subscription Information).  
3. Consistent with the discussion above, the following extraordinary protections are afforded to, and apply to access to, Subscription Information in this Proceeding:  
a) Each attorney of record in this Proceeding who will have access to the Subscription Information shall sign, serve, and file the Nondisclosure Agreement Relating to Highly Confidential Information -- Legal Counsel, which is appended to this Interim Decision as Attachment A.  

b) Each member of an attorney of record’s support staff who will have access to the Subscription Information shall sign, serve, and file the Nondisclosure Agreement Relating to Highly Confidential Information -- Legal Counsel, which is appended to this Interim Decision as Attachment A.  

c) Each subject matter expert who will be a witness in this Proceeding and who will have access to the Subscription Information (Subject Matter Expert for Party) shall sign, serve, and file the Nondisclosure Agreement Relating to Highly Confidential Information -- Subject Matter Expert for Party which is appended to this Interim Decision as Attachment B.  This provision does not apply to Staff of the Commission (Staff), provided the Staff member who has access to the Subscription Information has signed and filed an annual nondisclosure agreement in accordance with Rule 4 Code of Colorado Regulations (CCR) 723-1-1100(h).  
d) Each member of a Subject Matter Expert for Party’s staff who will have access to the Subscription Information shall sign, serve, and file the Nondisclosure Agreement Relating to Highly Confidential Information -- Subject Matter Expert for Party which is appended to this Interim Decision as Attachment B.  This provision does not apply to Staff who meet the requirements of Rule 4 CCR 723-1-1100(h).  
e) The Subscription Information shall be provided on one or more CDs; each CD shall be marked “contains highly confidential Subscription Information”; each file or tab on the CD that contains Subscription Information shall contain the designation highly confidential; and no one (except Staff who meet the requirements of Rule 4 CCR 723-1-1100(h)) is authorized to download into files, to reproduce, or to photocopy an entire file or entire files containing the Subscription Information intact from the CDs.  

f) An individual who is authorized to have access to the Subscription Information may copy data from the highly confidential files in the CDs in order to populate spreadsheets or programs created solely for purposes of this Proceeding.  

g) Only persons authorized to have access to the Subscription Information shall have access to spreadsheets or programs that contain the Subscription Information.  

h) The Subscription Information may be used in motions, may be used in testimony and attachments, and may be presented as hearing exhibits in this Proceeding provided the Subscription Information is clearly marked as highly confidential in all documents (see Decision No. R15-0084-I and Rules 4 CCR 723-1-1100 and 723-1-1101).  
i) At the conclusion of this Proceeding, each party’s counsel of record shall return all CDs provided to the attorney and shall provide the submitting company with written confirmation of the destruction of counsel’s notes, files, and other records concerning the Subscription Information.  

j) At the conclusion of this Proceeding, each party’s counsel of record shall return all CDs provided to the counsel’s Subject Matter Expert for Party and shall provide the submitting company with written confirmation of the destruction of the Subject Matter Expert for Party’s notes, files and other records concerning the Subscription Information.  This provision does not apply to Staff who meet the requirements of 
Rule 4 CCR 723-1-1100(h).  
4. Consistent with the discussion above, the Motion for Reconsideration of ¶ 57(a) of Decision No. R15-0084-I is granted.  

5. Paragraph No. 57(a) of Decision No. R15-0084-I is modified to read:  “An individual who is a representative of or a member of a party in this Proceeding will not be permitted to provide comments at the hearings to take public comment.  Parties will make their statements through testimony at the evidentiary hearing.”   

6. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  

7. This Interim Decision is effective immediately.  
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Unless the context indicates otherwise, reference in this Interim Decision to CenturyLink is to the following entities, collectively:  Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc.  


�  Unless the context indicates otherwise, reference in this Interim Decision to Sprint is to the following entities, collectively:  Sprint Communications Company L.P. and Sprint Spectrum L.P., doing business as Sprint PCS.  On December 19, 2014, W. Richard Morris, Esquire, withdrew as counsel for Sprint.  


�  Unless the context indicates otherwise, reference in this Interim Decision to AT&T is to the following entities, collectively:  AT&T Corp. and Teleport Communications America, LLC.  


�  The Bresnan Motion does not state where in Bresnan’s responses to Staff’s data requests the Attachment 1-1b data are found.  The Bresnan Motion at 3 states that the Attachment 1-1d data are found in the second tab of Attachment CPUC 1-1a to Bresnan’s response to Staff data request CPUC 1-1 and in the fourth tab of Attachment CPUC 1-2 to Bresnan’s response to Staff data request CPUC 1-2.  


�  A signatory to one of these nondisclosure agreements certifies that s/he meets the criteria for access contained in the agreement and that s/he will comply with the requirements of the agreement and applicable decisions.  


�  This includes members of the subject matter expert’s support staff.  


�  It may be that this proposed restriction rests on Rule 4 CCR 723-1-1101(e).  To the extent that it does, the ALJ notes that Rules 4 CCR 723-1-1101(e)(I) through 723-1-1101(e)(IV) establish that highly confidential data provided in response to discovery or to Staff audit must be filed with the Commission under certain circumstances.  


�  The ALJ does not reach and does not address Viaero’s other arguments in support of its motion.  
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