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I. STATEMENT  
1. On July 25, 2014, Colorado Jitney, LLC (Jitney or Complainant), filed a formal Complaint against the City and County of Denver (Denver) and Evergreen Trails, Inc., doing business as Horizon Coach Lines (Horizon).  That filing commenced this Proceeding.  

2. Denver and Horizon, collectively, are the Respondents.  Complainant and Respondents, collectively, are the Parties.  Each party is represented by legal counsel.  

3. On August 6, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

4. The procedural history of this Proceeding is set out in previously-issued Interim Decisions.  The ALJ repeats the procedural history as necessary to put this Interim Decision in context.  

5. On October 14, 2014, Jitney filed an Amended Complaint.  

6. On October 28, 2014, Denver filed a motion to dismiss the Amended Complaint.  

7. On November 4, 2014, Horizon filed a Motion to Dismiss which addresses both the Complaint and the Amended Complaint.
  

8. On November 18, 2014, Complainant filed its Response in Opposition to Motions to Dismiss.  

9. The Motions to Dismiss question whether the Commission has subject matter jurisdiction in this Proceeding.  The Motions to Dismiss raise issues of fact that must be resolved in order to decide the motions.  

10. On December 10, 2014, by Decision No. R14-1456-I, the ALJ established the procedural schedule and scheduled a February 25 and 26, 2015 evidentiary hearing on subject matter jurisdiction.  On February 17, 2015, by Decision No. R15-0160-I, the ALJ vacated the evidentiary hearing.  

11. Each party filed a list of witnesses and copies of its exhibits for the hearing on subject matter jurisdiction.  

12. On February 13, 2015, Denver filed its Corrected Witness and Exhibit Lists.
  

13. On February 17, 2015, Jitney filed its Corrected Witness List and Exhibits.
  

14. On February 9, 2015 and as pertinent here, Denver filed a Motion in Limine to Exclude Testimony of Legislative Intent (First Motion in Limine).  On February 9, 2015, Horizon filed its Joinder in the First Motion in Limine.  On February 23, 2015, Jitney filed its Response in Opposition to the First Motion in Limine.  

15. On February 12, 2015 and as pertinent here, Denver filed a Motion in Limine to Exclude Colorado Jitney’s Exhibit 7 (Second Motion in Limine).  On February 18, 2015, Denver filed its Withdrawal of the Second Motion in Limine.  On February 23, 2015, Jitney filed its Response in Opposition to the Second Motion in Limine.  

16. On February 26, 2015, by Decision No. R15-0192-I, as pertinent here, the ALJ granted the First Motion in Limine and denied as moot the Second Motion in Limine.  

A. Evidentiary Hearing and Modification of Procedural Schedule.  

17. On February 17, 2015, by Decision No. R15-0160-I, the ALJ vacated the February 25 and 26, 2015 evidentiary hearing on subject matter jurisdiction.  In that Interim Decision, the ALJ stated that the hearing would be rescheduled by a subsequent interim decision  

18. By Decision No. R15-0192-I, as pertinent here, the ALJ ordered Complainant to consult with the Respondents and to file, not later than March 6, 2015, three proposed hearing dates that are agreeable to the Parties.  

19. On March 6, 2015, Complainant filed a Notice of Proposed Hearing Dates Acceptable to the Parties (March 6 Notice).  In that filing, Complainant states that the Parties have consulted and are available for hearing on April 20, 22, and 24, 2015.  

20. The ALJ will schedule the hearing for April 22 and 24, 2015.  Scheduling the hearing for two days should assure that the hearing on subject matter jurisdiction will be concluded within the two scheduled hearing dates.  

21. When the Parties agreed to -- and Complainant filed -- the three hearing dates, the agreement and filing meant:  the attorney and each party’s witnesses are available on each of the proposed hearing dates.  To be clear, by agreeing to the dates and filing the March 6 Notice, the attorney for Jitney, the attorney for Denver, and the attorney for Horizon each certified that, absent an unforeseeable circumstance, each witness identified in its client’s list of witnesses is available to appear to testify at the April 22 and 24, 2015 evidentiary hearing.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1202(d).
  

22. The Parties are advised and are on notice that, except in extraordinary circumstances and only with the permission of the ALJ, no person will be permitted to testify unless the person is identified in the list of witnesses filed by the party calling the witness to testify.
  An individual may be substituted for an individual named on a list of witnesses provided the ALJ approves the substitution.  If a substitution is granted, the substituted witness is bound by the summary of testimony provided for the original witness.  

23. The procedural schedule contained in Decision No. R14-1456-I did not contain a date by which a motion to substitute a witness must be filed.  To address this omission, the ALJ will modify the procedural schedule contained in Decision No. R14-1456-I as follows:  (a) not later than 3:00 p.m. Mountain Daylight Time on April 10, 2015, a party that seeks to substitute one or more witnesses will file a motion to substitute witnesses; and (b) not later than April 15, 2015, each party will file its response to a motion to substitute witnesses filed on April 10, 2015.  

24. The Parties are advised and are on notice that, for motions to substitute witnesses filed before April 10, 2015, the response time will be shortened to three business days from the date of service.
  

25. The procedural schedule contained in Decision No. R14-1456-I did not contain a date by which prehearing motions must be filed.  To address this omission, the ALJ will further modify the procedural schedule contained in Decision No. R14-1456-I as follows:  (a) not later than April 1, 2015, each party will file its prehearing motions (including, without limitation, motions in limine); and (b) not later than April 15, 2015, each party will file its response to a prehearing motion filed on April 1, 2015.  

26. The Parties are advised and are on notice that, for prehearing motions filed before April 1, 2015, the response time established in Rule 4 CCR 723-1-1400(b) will apply.  

27. The Parties are advised and are on notice that, pursuant to Rule 4 CCR 
723-1-1400(d), the ALJ may deem to be confessed any motion to which no response is filed.  

28. Except as modified by this Interim Decision, ¶¶ 24-35 and Ordering Paragraphs No. 3-6 of Decision No. R14-1456-I remain in effect and govern this Proceeding.  

B. Discovery.  

29. Paragraphs No. 36-41 and Ordering Paragraphs No. 7-10 of Decision 
No. R14-1456-I remain in effect and govern discovery in this Proceeding.  

C. Confidential Information.  

30. Paragraph No. 42 and Ordering Paragraph No. 11 of Decision No. R14-1456-I remain in effect, govern the treatment of information claimed to be confidential in this Proceeding, and govern the filing of motions for extraordinary protection of information.  

II. ORDER  
A. It Is Ordered That:  
1. The evidentiary hearing in this Proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES:
April 22 and 24, 2015  

TIME:
9:00 a.m. each day  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

2. The procedural schedule adopted by Decision No. R14-1456-I is modified as follows:  (a) not later than April 1, 2015, each party shall file its prehearing motions; (b) not later than 3:00 p.m. Mountain Daylight Time on April 10, 2015, a party that seeks to substitute one or more witnesses shall file a motion to substitute witnesses; (c) not later than April 15, 2015, each party shall file its response to a prehearing motion filed on April 1, 2015; and (d) not later than April 15, 2015, each party shall file its response to a motion to substitute witnesses filed on April 10, 2015.  

3. Consistent with the discussion above, response time to motions to substitute witnesses is shortened to three business days from the date of service.  

4. Except as modified by this Interim Decision and consistent with the discussion above, the provisions of Decision No. R14-1456-I govern this Proceeding.  

5. Consistent with the discussion above, Decision No. R14-1456-I governs discovery in this Proceeding.  

6. Consistent with the discussion above, Decision No. R14-1456-I governs the treatment of information claimed to be confidential and governs the filing of motions for extraordinary protections of information.  

7. The Parties are held to advisements contained in the Interim Decisions issued in this Proceeding.  

8. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  In this Interim Decision, unless the context indicates otherwise, the phrase Motions to Dismiss refers, collectively, to the Denver motion to dismiss filed on October 28, 2014 and to the Horizon motion to dismiss filed on November 4, 2014.  


�  This reference and similar references in previous Interim Decisions are not determinations that Denver’s February 13, 2015 filing was made in accordance with Decision No. R14-1456-I at ¶ 30 (“not later than February 16, 2015, each party will file, but only if necessary to correct an error in its previous filing, a corrected list of witnesses and complete copies of the corrected exhibits that it will offer in its case”) (bolding in original; italics supplied).  See also id. at Ordering Paragraph No. 4 (same).  


�  This reference and similar references in previous Interim Decisions are not determinations that Jitney’s February 17, 2015 filing was made in accordance with Decision No. R14-1456-I at ¶ 30 (“not later than February 16, 2015, each party will file, but only if necessary to correct an error in its previous filing, a corrected list of witnesses and complete copies of the corrected exhibits that it will offer in its case”) (bolding in original; italics supplied).  See also id. at Ordering Paragraph No. 4 (same).  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  This is a restatement of the advisement given in Decision No. R14-1456-I at ¶ 32 and Ordering Paragraph No. 5.  


�  By this Interim Decision, the ALJ will shorten response time to a motion to substitute witnesses.  
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