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I. STATEMENT

1. This proceeding was opened by Decision No. C14-1246 on October 17, 2014, to consider revisions to 4 Code of Colorado Regulations 723-6, Rules Regulating Transportation by Motor Vehicle.  Section 40-10.1-608, C.R.S., authorizes the Commission to promulgate rules concerning administration, fees, and safety requirements for Transportation Network Companies, consistent with part 6 of title 40, article 10.1.

2. Noting the landmark legislation recognizing TNCs, this miscellaneous proceeding is intended to better inform the permanent rulemaking process implementing the new law.  Particularly, the Commission requested participants to address several issues and concerns, as well as to raise additional concerns, so that a Notice of Proposed Rulemaking (NOPR) might be prepared to streamline the permanent rulemaking. 
3. The purpose and focus of this proceeding is to develop proposed rules for inclusion in a NOPR to be issued by the Commission.  Thus, the recommended decision may not necessarily, and need not, mean that every provision in Attachment A would ultimately be recommended for adoption as a permanent rule in an appropriate proceeding.  
4. Several interested persons filed initial comments in response to the Commission’s decision opening the proceeding.
5. The scheduled hearing in this matter was continued in order to provide an opportunity to those expressing interest in working toward a consensus proposal to resolve their differences.  Those efforts proved successful when the Submission of Group Consensus Proposed Rules was filed on January 16, 2014 with the support of Uber Technologies, Inc. and Rasier, LLC (Uber); Lyft, Inc. (Lyft); and Staff of the Public Utilities Commission (Staff).  The same group supplemented their effort, based upon further consensus, on January 23, 2014.
6. Uber, Lyft, and Staff were provided an opportunity to comment on matters apart from the scope of consensus.  Others were then invited to comment on the consensus reached.  The hearing was then continued to February 17, 2015, to consider all comments filed. 

7. The undersigned ALJ has considered all comments in this proceeding, even not specifically addressed herein, in reaching this Recommended Decision.

8. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

A. Temporary Rulemaking 

9. In Proceeding No. 15R-0062TR, the Commission found it necessary to revise its Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, to include temporary rules implementing the application process and requiring TNCs to provide necessary information before the issuance of a permit.  Further, the temporary rules adopted safety standards applicable to TNCs and their drivers.
 

10. The temporary rules, mailed January 29, 2015 became effective February 4, 2015, pursuant to §§ 40-2-108(2) and 24-4-103(6), C.R.S.; and will remain in effect for 210 days or until permanent rules replace the temporary rules. 
11. In order to maximize the opportunity to have timely permanent rules go into effect prior to the expiration of those temporary rules, the undersigned has a strong interest in moving toward the permanent rulemaking process.   

B. Initial Comments

12. Initial comments filed prior to the consensus filing can be grouped based upon respective interests.  
13. Incumbents holding authority from the Commission generally supported permanent adoption of the temporary rules, aligning TNC requirements with those applicable to commercial carriers, and ensuring that TNCs offer only prearranged transportation service.  Several comments include newspaper articles reporting regarding TNC operations.  Some comments extend to matters decided by the Legislature that will not be addressed further.
14. TNCs support permanent adoption of Rules 6701 and 6702.  It is generally argued that the vast remainder of the remaining temporary rules should not be made permanent.  Rather, the Commission should rely upon and enforce the statute.  Some proposals were included, but the scope of the group consensus addressed below more comprehensively addresses those matters.
C. Consensus Group Proposal
15. The efforts of Uber, Lyft, and Staff to reach consensus resulted in proposed rules covering a broad scope.  See filings of January 16, 2015 and January 23, 2015.  Relying upon the group consensus practically fulfills the purpose of this proceeding and provides a basis upon which a NOPR can be based.  Incorporation of the consensus group proposal into a NOPR will clearly streamline the permanent rulemaking that necessarily follows this proceeding.

16. During hearings, Hearing Exhibit 1 was distributed.  This hearing exhibit consisted of the proposed rules of the consensus group, as well as redlined modifications.  Comment was sought as to whether additional modifications should be included in a notice of proposed rulemaking.
17. Comments addressed the consensus group proposal as well as additional matters.  

18. In final comments, MKS, LLC d/b/a Metro Taxi (Metro Taxi), Colorado Cab Company, LLC d/b/a Denver Yellow Cab (Yellow Cab), Union Taxi Cooperative (Union), and Freedom Cabs, Inc. (Freedom) (collectively, the Joint Commenters) jointly commented on Hearing Exhibit 1.  The Joint Commenters properly point out that reference to a consensus proposal should not be read to infer unanimous consensus.  Rather, the consensus only reflects agreement of the group participating, namely Uber, Lyft, and Staff.

19. Similarly, the consensus group also clarified that the proposed group consensus rules were reached in the spirit of working within the framework of Decision No. C14-1246 to cooperate and collaboratively develop permanent rules for Transportation Network Companies.  However, they were negotiated without prejudice to advocate for a different position or rule in the event that the Commission does not adopt a group consensus proposed rule or rules.

20. Other comments not addressed herein, were considered and adopted as found appropriate in the proposed rules attached.

21. In reviewing the consensus group proposal, there are substantial areas that will require consideration or clarification before adoption as a permanent rule.  However, the undersigned is convinced that the benefit of further development in this proceeding does not outweigh the need to move to permanent rulemaking.  A decision on the merits cannot be determined in this proceeding in any event and will be subject to re-litigation during rulemaking.  Based upon the scope and content of the consensus group proposal, administrative efficiency dictates that this matter be closed.

22. Rule 6719 will specifically be addressed to illustrate the distinction in purpose of this proceeding referenced above.  The undersigned recommends inclusion of the consensus proposal in the NOPR.  However, the permanent rule will ultimately rest upon the meaning of §40-10.1-605(o) C.R.S.  Comment and the final determination on the merits can better and more efficiently be considered and addressed as part of the substantive rulemaking than in this proceeding to informing issuance of the NOPR.
D. Medical Certification

23. The consensus proposal does not address requirements for medical certification.

24. Lyft proposes that the following medical fitness rule appropriately balances the interests of all concerned and fulfills the legislative intent:

Driver's Fitness to Drive.

(a) Before permitting a person to act as a driver authorized to use a TNC's digital network, and every two years thereafter, a TNC shall confirm that the person possesses proof that he or she is medically fit to drive.

(b) To prove that a person is medically fit to drive on a TNC's digital network, the person must certify by sworn statement on forms provided by the PUC that he or she is physically and mentally fit to be a driver on a TNC's digital network. Such certification shall be effective for two years.

25. Section 40-10.1-605(1)(d) C.R.S. requires:  “[b]efore permitting a person to act as a driver on its digital network, a transportation network company shall … possesses… pursuant to commission rules, proof that the person is medically fit to drive.  A level of proof is required as to medical fitness.  The undersigned is not convinced that a self-certification provides any level of proof due to lack of foundation and expertise to support the conclusion.  Thus, the 
self-certification cannot be recommended for inclusion of the NOPR.

26. Staff, Joint Commenters, and others in initial comment, contend that the existing requirements concerning medical certification applicable to all motor carriers subject to Article 10.1 of Title 40, C.R.S., are appropriate and sufficient:

Driver Medical Certification.

(a) A TNC shall require each Driver to be medically examined and certified pursuant to 49 C.F.R. § 391.41, as revised on October 1, 2010.

(b) All medical examiners issuing Driver medical certification cards must be qualified pursuant to 49 C.F.R. § 391.43, as revised on October 1, 2010.

(c) A TNC shall not allow a Driver to drive whose medical certification has expired.

27. Most incumbent providers contend that the federal standards are appropriate to protect the riding public utilizing TNCs as any other for-hire transportation.

28. Uber proposes that a certification of fitness to drive be based upon a physical examination performed by someone authorized by applicable Colorado laws and regulations.  Uber contends that the following rule requiring certification by such a qualified individual that a TNC driver is medically fit to drive should be sufficient, without imposing additional requirements:

Medical Fitness to Drive

Before driving for a TNC an individual shall be certified as medically fit to drive by a person licensed, certified, or registered in accordance with applicable Colorado laws and regulations to perform physical examinations. The applicant must be an advanced practice nurse, doctor of chiropractic, doctor of medicine, doctor of osteopathy, physician assistant, or other medical professional authorized by applicable Colorado laws and regulations to perform physical examinations. 

29. While the Commission may, or may not, wish to seek further comment through a NOPR regarding an alternative system along the lines proposed by Uber, the proposal is not sufficiently comprehensive or supported for the undersigned to consider including at this point.  

30. Concern was stated during hearing that the continuum of driving possibilities for a TNC is extremely broad –from appearing more incidental to personal driving to appearing more like a commercial driver.  Hearing Exhibit 2 was discussed with the intention to highlight some issues would need to be addressed if a comprehensive proposal was pursued.  It is also unknown whether medical professionals are available or willing to express their opinion through a new program in absence of liability protections comparable to those afforded under a comparable program of the Colorado Department of Revenue.  See Hearing Exhibit 2.

31. The Commission has long incorporated and relied upon medical examinations under the federal program to ensure the safety of the traveling public in Colorado.  
See e.g. Decision No. C98-473.

32. The Eighth Circuit Court of Appeals explained the DOT regulations regarding the driver physical-qualifications to drive:  “[T]he DOT promulgated the Federal Motor Carrier Safety Regulations, under which a person ‘shall not drive a commercial motor vehicle’ without a ‘medical examiner's certificate that [the person] is physically qualified.’ 49 C.F.R. § 391.41(a). Specifically, ‘the medical examiner is required to certify that the driver does not have any physical, mental, or organic condition that might affect the driver's ability to operate a commercial motor vehicle safely.’ 49 C.F.R. § 391.43(f).”  Harris v. P.A.M. Transp., Inc., 339 F.3d 635, 638 (8th Cir. Ark. 2003).
33. The FMCSA administers the driver physical qualification standards and examinations in 49 CFR Part 391:  

On April 22, 1970 (35 FR 6458), the existing physical qualification requirements were substantially tightened, based upon discussions with our agency's medical advisors. This rule required a driver to have a physical examination every 2 years, included guidelines for evaluation of persons in high-risk medical categories, and provided that the examining physician be given full information about the responsibilities of and the exacting demands made on CMV drivers. There have been no major changes since then.

65 FR 59363

“The FMCSA's primary concern is to enhance highway safety, rather than to unnecessarily limit employment opportunities for individuals with physical impairments. The intent of the final rule is to facilitate medical providers' efforts to establish and document the physical qualification of a driver to operate a 
CMV by promoting reliable and understandable determinations of medical qualification.”

65 FR 59363
34. The FMCSA developed a comprehensive and proven program to promote public safety based upon more uniform standards.  Improving driver qualification rules has been found to play a vital role in improving motor vehicle safety.  35 FR 6458.  The Commission has incorporated the federal safety rules and generally recognized that they are designed to protect the public safety. See e.g., Decision Nos. R00-1465, R05-1181, R10-0876 and R11-1283. 

35. Incorporation of the federal program in the NOPR ensures safety of the traveling public.  It provides a source of qualified medical providers utilizing existing forms and standards that are clearly defined and familiar to medical professionals, Commission staff, and many drivers.  Particularly considering the purpose of the proceeding, Staff’s proposal will be recommended for incorporation in the NOPR.  

E. NOPR Solicitation of Further Comment
36. The merits of several issues raised or suggested, but not yet determined, warrant further consideration and comment in the rulemaking process.  Rather than further delay in developing the NOPR here, the undersigned prefers and recommends closure of this proceeding.  
37. While those interested may raise the same issues in the rulemaking proceeding, the Commission may also wish to incorporate the record in this proceeding and notice consideration of rules addressing the following:
a) Does the TNC Act authorize the Commission to impose a civil penalty upon a TNC if TNC Services are provided by a TNC driver under the influence of drugs or alcohol?

b) Section 40-10.1-605(1) C.R.S. provides that “requirements apply to the provision of services.”  What services are subject to such requirements?
c) Does the TNC Act authorize the Commission to impose a civil penalty upon a TNC for violations of statutory operational requirements that apply to the provision of TNC Services (i.e. 40-10.1-605(1) C.R.S.)?

d) Section 40-10.1-605(1)(o) C.R.S. provides:  “Each transportation network company shall require that each personal vehicle providing transportation network company services display an exterior marking that identifies the personal vehicle as a vehicle for hire.”  Who is responsible if a driver does not display such an exterior marking?  Has the statute been violated if a driver does not display such an exterior marking?
e) How are statutory obligations imposed on TNC drivers, and by whom are they enforced?  
f) Who is responsible for a TNC driver failing to comply with:

a. requirements imposed by statute, or

b. requirements imposed by TNC driver policies?

g) How should the permanent rules address driver fatigue resulting from several consecutive days of driving, such as driving up to 80 hours in 8 consecutive days?

h) Can and should TNCs be prohibited from allowing, and/or TNC drivers be prohibited from, stationing a personal vehicle at or near a recognized taxicab stand, a designated passenger pickup point at an airport, a hotel, or a motel without being matched with a rider through a transportation network company's digital network? 
i) Is there a private right of action against a TNC driver for violations of the TNC Act?
j) Is there a private right of action against a TNC for violations of the TNC Act?
k) What is the statutory basis for proposed maximum civil penalty amounts of $2,500 and $10,000 per violation?

l) The phrase “a TNC that confirms” is used in several places in the consensus proposal.  Is there any obligation for a TNC to investigate matters upon which such confirmation would be based?  Does it matter whether the information is conveyed to the TNC by a customer or enforcement official?  Who decides whether something was confirmed?
38. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. By separate decision, the Commission will issue a Notice of Proposed Rulemaking to adopt Transportation Network Company rules.  Proposed rules to initiate the proceeding are attached hereto as Attachment A.
2. Proceeding No. 14M-1014TR is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in 
§ 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
Administrative Law Judge




� See Decision No. C15-0106.
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