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I. STATEMENT, DISCUSSION, AND CONCLUSION  
1. On May 2, 2014, Ronald Fleming (Petitioner or Mr. Fleming) submitted a letter to the Commission.  In that letter, Mr. Fleming requested that the Commission reverse the Staff of the Commission’s (Staff) initial determination, based on the results of a fingerprint-based criminal history background check, that disqualifies Mr. Fleming as a driver for exempt passenger carriers and/or taxi carriers.  

2. The Commission determined that the letter is a petition to reverse Staff’s initial disqualification determination and is submitted pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-6-6105(l).
  On May 7, 2014, by Minute Order, the Commission opened this Proceeding.  

3. On May 7, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

4. Mr. Fleming and Staff, collectively, are the Parties.  

5. On May 21, 2014, counsel for testimonial (litigation) Staff entered their appearances in this matter.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a),
 Staff counsel identified the testimonial (litigation) Staff and the advisory Staff in this Proceeding.  

6. On May 28, 2014, by Decision No. R14-0569-I, the ALJ informed Mr. Fleming that he may represent himself and advised him of the standards to which he would be held.  

7. On May 28, 2014, the Commission served, by first-class mail, a copy of Decision No. R14-0569-I on Mr. Fleming at the Denver, Colorado address stated in the Petition.  Review of the Commission file in this Proceeding reveals that Decision No. R14-0569-I was not returned to the Commission as undeliverable.  

8. On June 11, 2014, Staff filed its Bases for its Initial Driver Disqualification Determination, Documents Relied on for Determination, and Proposed Hearing Dates.  

9. On August 21, 2014, by Decision No. R14-1019-I and as pertinent here, the ALJ ordered Staff to make another filing containing proposed hearing dates on which the Parties and their witnesses would be available.  The proposed hearing dates were to be between September 15, 2014 and October 10, 2014.  
10. On August 21, 2014, the Commission served, by first-class mail, a copy of Decision No. R14-1019-I on Mr. Fleming at the Denver, Colorado address stated in the Petition.  Review of the Commission file in this Proceeding reveals that Decision No. R14-1019-I was not returned to the Commission as undeliverable.  

11. On September 3, 2014, Staff made its Filing Regarding Additional Proposed Hearing Dates (Staff September Filing).  In that document and as pertinent here, Staff:  (a) recounted its unsuccessful attempts to contact Petitioner; and (b) stated that, on information and belief, Petitioner was incarcerated and was expected to be released from custody in 
mid-January 2015.  
12. On September 9, 2014 by Decision No. R14-1093-I and based on the information in the Staff September Filing, the ALJ suspend this Proceeding, pending further order, until February 20, 2015.  
13. Decision No. R14-1093-I also ordered Petitioner to make a filing and contained these advisements:  

 
The ALJ will order Petitioner to make, not later than February 6, 2015, a filing that states whether he wishes to pursue his request that the Commission reverse Staff’s initial determination that disqualifies him as a driver for exempt passenger carriers and/or taxi carriers.  

 
Mr. Fleming is advised, and is on notice, that, if he does not make a filing as required by this Interim Decision, the ALJ will dismiss this Proceeding without prejudice.  
 
Mr. Fleming is advised, and is on notice, that, if the ALJ dismisses this Proceeding, the Staff’s initial determination that disqualifies him as a driver for exempt passenger carriers and/or taxi carriers will continue in effect and, as a result, he will be unable to drive for exempt passenger carriers and/or taxi carriers.  
 
The Parties are advised, and are on notice, that, if Mr. Fleming makes the filing required by this Interim Decision, the ALJ will issue an Interim Decision that activates this Proceeding and that requires filings.  

Decision No. R14-1093-I at ¶¶ 10-13 (bolding in original).  The filing requirement and advisements are also contained in the Ordering Paragraphs:  

 
Not later than February 6, 2015, Mr. Ronald Fleming shall make a filing that complies with paragraph 10, above.  

 
If Mr. Ronald Fleming does not make a filing as required by Ordering Paragraph No. 2, the Administrative Law Judge will dismiss this Proceeding without prejudice.  

 
Each party is held to the advisements contained in the Interim Decisions issued in this Proceeding.  

Decision No. R14-1093-I at Ordering Paragraphs 2-4.  

14. On September 9, 2014, the Commission served, by first-class mail, a copy of Decision No. R14-1093-I on Mr. Fleming at the Denver, Colorado address stated in the Petition.  Review of the Commission file in this Proceeding reveals that Decision No. R14-1093-I was not returned to the Commission as undeliverable.  Petitioner is presumed to have received Decision No. R14-1093-I.  
15. Petitioner neither made the filing required by Decision No. R14-1093-I nor requested additional time within which to make the filing.  
16. Although Petitioner did not make the required filing, for the reasons stated in Decision No. R15-0152-I,
 the ALJ elected not to dismiss this Proceeding.  In addition, by that Decision, the ALJ lifted the suspension of this Proceeding.  This Proceeding is now active.  
17. Decision No. R15-0152-I ordered Petitioner to make a filing and also contained these advisements:  
 
By this Interim Decision, the ALJ will order Mr. Fleming to make, not later than March 6, 2015, a filing that states whether he wishes to pursue his request that the Commission reverse Staff’s initial determination that disqualifies him as a driver for exempt passenger carriers and/or taxi carriers.  

 
This Interim Decision is the second notice to Mr. Fleming and contains an extension of the original filing date.  Consequently, Mr. Fleming is advised and is on notice that if he does not make a filing as required by this Interim Decision, the ALJ will dismiss this Proceeding without prejudice.  

 
Mr. Fleming is advised and is on notice that if the ALJ dismisses this Proceeding, the Staff’s initial determination that disqualifies him as a driver for exempt passenger carriers and/or taxi carriers will continue in effect and, as a result, he will be unable to drive for exempt passenger carriers and/or taxi carriers.  

 
The Parties are advised and are on notice that if Mr. Fleming timely makes the filing required by this Interim Decision, the ALJ will issue an Interim Decision that requires additional filings.  

Decision No. R14-0152-I at ¶¶ 15-18 (bolding in original).  In addition, the filing requirement and advisements are contained in the Ordering Paragraphs:  

 
Not later than March 6, 2015, Mr. Ronald Fleming shall make a filing that complies with paragraph 15, above.  

 
If Mr. Ronald Fleming does not make a filing as required by Ordering Paragraph No. 2, the Administrative Law Judge will dismiss this Proceeding without prejudice.  

 
Each party is held to the advisements contained in the Interim Decisions issued in this Proceeding.  

Decision No. R14-0152-I at Ordering Paragraphs 2-4.  

18. On February 11, 2015, the Commission served, by first-class mail, a copy of Decision No. R15-0152-I on Mr. Fleming at the Denver, Colorado address stated in the Petition.  
19. Review of the Commission file in this Proceeding reveals that, on March 3, 2015, the mailing that contains Decision No. R15-0152-I was returned to the Commission with this U.S. Postal Service notation:  “Return to Sender  [--]  Not Deliverable as Addressed  [--]  Unable to Forward[.]”  
20. The address to which the Commission mailed Decision No. R15-0152-I is the only address for Petitioner that is known to the Commission.  As is now apparent, the address for Petitioner is not current.  In addition, Petitioner has not provided his current mailing address to the Commission.  As a result, the Commission is not able to serve its decisions on Respondent by mail.  
21. Petitioner is not registered with the Commission’s E-Filing System.  As a result, the Commission is not able to effect service on Respondent through that system.  
22. The Commission has no current address for Petitioner.  Petitioner is not registered with the E-Filings System.  As a result, the Commission is unable to serve its decisions on Petitioner.  

23. As the party requesting Commission action (i.e., reversal of Staff’s initial determination of disqualification), Mr. Fleming bears the burden of proof with respect to the relief sought.  He must meet his burden of proof by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rules 4 CCR 723-6-6105(l)(I)(A) and 6105(l)(I)(B); and Rule 4 CCR 723-1-1500.  To meet this burden of proof, Mr. Fleming must appear at an evidentiary hearing on the Petition.  
24. The ALJ schedules an evidentiary hearing by issuing an interim decision that gives the Parties notice of the date, place, and time for the hearing.  While she can schedule an evidentiary hearing, the ALJ is unable give Mr. Fleming the required notice as to the date, time, and place of the hearing because, as detailed above, the Commission has no address for Petitioner or other means of serving the interim decision scheduling the evidentiary hearing.  
25. Unless there is an evidentiary hearing, Mr. Fleming cannot meet his burden of proof.  Issuing an interim decision scheduling an evidentiary hearing on the Petition, however, would be a meaningless act because Petitioner would not receive that interim decision.  Given these circumstances, the matter is unable to proceed to hearing.  
26. For the foregoing reasons, the ALJ will dismiss this Proceeding without prejudice.  
27. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge now transmits to the Commission the record in this Proceeding and recommends that the Commission enter the following Order.  
II. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, the petition to reverse the Staff of the Commission’s initial determination, based on the results of a fingerprint-based criminal history background check, that disqualifies Mr. Ronald Fleming as a driver for exempt passenger carriers and/or taxi carriers is dismissed without prejudice.  

2. Proceeding No. 14M-0410TR is closed.  
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  That Interim Decision was issued in this Proceeding on February 11, 2015.  
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