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I. STATEMENT  

A. Procedural History.  

1. On August 19, 2014, Spring Cab, LLC, doing business as Spring Cab (Spring Cab), and Springs Cab, LLC (Springs Cab), filed a verified Application for Authority to Transfer Certificate of Public Convenience and Necessity No. 55797 from Spring Cab to Springs Cab.
  That filing commenced this Proceeding.  

2. On September 9, 2014, Spring Cab and Springs Cab filed a supplement to the August 19, 2014 filing.  Unless the context indicates otherwise, reference in this Decision to the Application is to the August 19, 2014 filing as supplemented on September 9, 2014.  
3. On August 25, 2014, the Commission issued its public Notice of Application Filed (Notice) in this Proceeding (Notice at 4); established an intervention period; and established a procedural schedule.  On October 2, 2014, Decision No. R13-1210-I vacated that procedural schedule.  

4. On September 24, 2014, Colorado Springs Transportation LLC, doing business as Yellow Cab of Colorado Springs (Yellow Cab), timely intervened as of right and requested a hearing in this Proceeding.  Yellow Cab is the Intervenor, opposes the Application, and is represented by legal counsel.  
5. Spring Cab and Springs Cab are the same entity, and Springs Cab is the correct name of the entity.  For the reasons discussed infra, Springs Cab is the Applicant.  

6. Applicant and Intervenor, collectively, are the Parties.  Each is represented by legal counsel.  
7. On October 1, 2014, by Minute Order, the Commission deemed the Application complete as of that date.  Pursuant to § 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission
 or waiver of the statutory provision, a Commission decision on the Application should issue not later April 28, 2015.  
8. On October 1, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

9. On November 7, 2014, by Decision No. R14-1345-I, the ALJ scheduled a December 17, 2014 evidentiary hearing and established the procedural schedule in this Proceeding.  

10. Pursuant to the procedural schedule, each party filed its list of witnesses and copies of its exhibits.  

11. On December 15, 2014, Muktar Buni and Ali Gulaid filed a document titled Request to Deny the Application.  Neither of these individuals is a party in this Proceeding.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1200(a).
  See also Rule 4 CCR 
723-1-1200(b) (“Persons participating solely through public ... comments are not parties.”).  In accordance with Commission practice, the ALJ considered this document to be a public comment.  Public comments are not evidence.  Nonetheless, as is the Commission’s practice, the ALJ read the written comment.  
12. At the time and place scheduled, the ALJ called the evidentiary hearing to order on December 17, 2014.  The Parties were present, were represented, and participated.  The ALJ heard the testimony of three witnesses.  

13. Applicant presented three witnesses:  Messrs. Abdillahi Buni, Ronald A. 
Vashone-Caruso, and Liban Buni.  Intervenor presented no witnesses.  No transcript of the hearing has been filed in this Proceeding.  

14. Eleven hearing exhibits were marked for identification, were offered, and were admitted during the hearing.  The following are Confidential Hearing Exhibits:  2A, 3A, 5A, and 7A.  There are no Highly Confidential Exhibits.  

15. At the conclusion of the hearing, the ALJ closed the evidentiary record and took this matter under advisement.  

16. On January 8, 2015, each party filed a Statement of Position (SOP).  No response was permitted.  

B. Motion to Strike.  

17. On February 2, 2015, Muktar Buni and Ali Gulaid submitted a document titled Request the Commission to Deny the Application.
  Neither of these individuals is a party in this Proceeding.  Rules 4 CCR 723-1-1200(a) and 723-1-1200(b).  In addition, neither has been designated as an amicus curiae pursuant to Rule 4 CCR 723-1-1200(c).  This document was submitted by individuals who are not authorized to make filings in this Proceeding.
  

18. On February 2, 2015, counsel for Muktar Buni and Ali Gulaid submitted a document titled Statement of Position.
  Neither of these represented individuals is a party in this Proceeding.  Rules 4 CCR 723-1-1200(a) and 723-1-1200(b).  In addition, neither has been designated as an amicus curiae pursuant to Rule 4 CCR 723-1-1200(c).  The document was submitted on behalf of individuals who are not authorized to make filings in this Proceeding.
  

19. On February 9, 2015, Spring Cab and Springs Cab filed a Joint Motion to Strike Post Hearing Filings Made by Ali Gulaid and Muktar Buni (Motion to Strike).  The referenced post-hearing filings are the two submissions made on February 2, 2015 by or on behalf of Muktar Buni and Ali Gulaid.  As discussed supra, the February 2, 2015 documents that are the subject of the Motion to Strike were submitted by individuals or on behalf of individuals who are not authorized to make filings in this Proceeding.  

20. Response time to the Motion to Strike has expired, no response has been filed, and the Motion to Strike is unopposed.  The Motion to Strike states good cause, and no party in this Proceeding will be prejudiced if the Motion to Strike is granted.  The ALJ will grant the Motion to Strike and will order the following to be stricken from the record of this Proceeding:  (a) the document titled Request the Commission to Deny the Application submitted 
on February 2, 2015; and (b) the document titled Statement of Position submitted on 
February 2, 2015.  

21. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.  
II. FINDINGS OF FACT  

22. Findings of fact in addition to those in this section of the Decision are found in the remainder of the Decision.  

23. The record establishes, and the ALJ finds, that the Commission has jurisdiction over the subject matter of this Proceeding and over the Parties to this Proceeding.  

24. Spring Cab and Springs Cab are the same entity.  On March 22, 2012, Spring Cab changed its name to Springs Cab when it filed Articles of Amendment
 with the Colorado Secretary of State.  To have this name change reflected in the Commission’s records, Springs Cab must file with the Commission a notification of name change as required by Rule 4 CCR 723-6-6006(b).
  Springs Cab has not made that filing.  Nonetheless, for purposes of this Decision, Springs Cab is the Applicant.  

25. Springs Cab is a Limited Liability Company organized in Colorado on June 15, 2009.  Hearing Exhibit No. 6.  As of the date of the evidentiary hearing, Springs Cab was in good standing.  Id.  

26. Applicant holds Certificate of Public Convenience and Necessity (CPCN) 
PUC No. 55797.  Pursuant to that authority, Applicant provides taxi service within its designated geographic service territory.  

27. Intervenor Yellow Cab owns and operates CPCN PUC No. 109.  Hearing Exhibit No. 11.  Pursuant to that authority, Yellow Cab provides taxi service within its designated geographic service territory.  

28. The Application states that it seeks Commission approval to transfer 
CPCN PUC No. 55797 from Spring Cab to Springs Cab.  Because Spring Cab and Springs Cab are the same entity, the Application in fact seeks Commission approval of a change within Springs Cab:  acquisition of control of Springs Cab by a new group.  The Application does not seek Commission approval to transfer CPCN PUC No. 55797 from one entity to another entity.  

A. Springs Cab’s Operational Documents.  

29. As a Limited Liability Company, Springs Cab must have written articles of organization on file with the Secretary of State.  Sections 7-80-102(1), 7-80-203, 7-80-204, C.R.S.  Among other things, the articles of organization must state whether  the “management of the limited liability company is vested in one or more managers or is vested in the members[.]”  Section § 7-80-204(1)(e), C.R.S.  See also § 7-80-402, C.R.S. (“members of a limited liability company ... may designate one or more persons to be managers” if the articles of organization provide “that management of the limited liability company is vested in one or more managers”).  

30. Springs Cab’s articles of organization are not in the evidentiary record.  There is virtually no testimony describing or concerning the content of the written articles of organization, and the limited testimony that referred or may have referred to the articles of organization was confusing and murky at best.  Given the paucity of probative and persuasive evidence in the record on the subject, the contents of the Springs Cab articles of organization are unknown.  

31. As a Limited Liability Company, Springs Cab is permitted, but is not required, to have an operating agreement, which is defined (in relevant part) in § 7-80-102(11)(a), C.R.S., as:  

any agreement of all of the members as to the affairs of a limited liability company and the conduct of its business.  Except as otherwise provided in [article 80 of title 7, C.R.S.,] or as otherwise required by a written operating agreement, the operating agreement need not be in writing.  

Section 7-80-108, C.R.S., sets out what an operating agreement may and may not contain.  As pertinent here, § 7-80-108(1)(a), C.R.S., provides:  “To the extent the operating agreement does not otherwise provide, [article 80 of title 7, C.R.S.,] shall control.”  

32. At the hearing, Abdillahi Buni testified that Springs Cab has, and operates pursuant to, a written operating agreement;
 this testimony is unrebutted.  The written operating agreement is not in the evidentiary record.  There was virtually no testimony describing or concerning the content of the written operating agreement, and the brief testimonial reference to the written operating agreement was confusing and murky at best.  Given the paucity of probative and persuasive evidence in the record on the subject, the contents of the Springs Cab written operating agreement are unknown.  

B. April 2012 Agreement.  

33. As a Limited Liability Company, Springs Cab has Members, as that term is defined (in relevant part) in § 7-80-102(9), C.R.S.:  “a person with an ownership interest in a limited liability company with the rights and obligations specified in [article 80 of 
title 7, C.R.S.].”  The definition of Member is more inclusive than the definition of membership interest in § 7-80-102(10), C.R.S.:  “a member’s share of the profits and losses of a limited liability company and the right to receive distributions of such company’s assets.”  

34. When it was created in 2010, Springs Cab had three Members:  Abdillahi Buni, Muktar Buni, and Ali Gulaid.  

35. In April 2012, Muktar Buni entered into the Spring Cab, LLC, [and] LLC Member Withdrawal Agreement (2012 Agreement).
  In that agreement, Muktar Buni agreed to “Spring Cab’s offer to buy out all [of] his ownership interest (20%) which Spring Cab retains all [sic]” (Hearing Exhibit No. 1 at 1) at the value as calculated and stated in the 2012 Agreement (id.).  Muktar Buni also agreed to “transfer all Spring Cab properties ... that are in his possession” and to “withdraw all and any duties he might have for Spring Cab including but not limited to Bank Accounts, Rental Agreement, Utility & telephone and any third party Spring Cab business party [sic].”  Hearing Exhibit No. 1 at 2.  The 2012 Agreement contains a “SPRING CAB, LLC:  Authorized Signature” and the signature of the “Withdrawing Member.”  Hearing Exhibit No. 1 at 2.  

36. The 2012 Agreement transferred Muktar Buni’s entire ownership interest in Springs Cab.  Based on the undisputed evidence, the 2012 Agreement closed.  The date on which the 2012 Agreement closed is not in the evidentiary record.  

37. On the date the 2012 Agreement closed (whenever that may have been), Muktar Buni ceased to be a Member of Spring Cab.  Section 7-80-702(2), C.R.S.  On that unknown date, insofar as the evidentiary record in this Proceeding establishes, Springs Cab had two Members:  Abdillahi Buni and Ali Gulaid.  

Muktar Buni held a 20 percent ownership interest in Springs Cab.  The 2012 Agreement transferred Muktar Buni’s ownership interest to the entity Springs Cab.  

38. There is no evidence concerning how the remaining 80 percent ownership interest in Springs Cab was divided.  There is no evidence as to Abdillahi Buni’s ownership interest in Springs Cab, and no evidence as to Ali Gulaid’s ownership interest in Springs Cab.  The percentage of ownership interest held by each of the remaining Members following the closing of the 2012 Agreement is unknown.  

C. October 2013 Document.  

39. Insofar as the evidentiary record establishes, on October 3, 2013, Springs Cab had two Members:  Abdillahi Buni and Ali Gulaid.  

40. Counsel representing two individuals who asserted claims against Springs Cab met with “Ali Gulaid, a principal of Springs Cab, and Unit Owners who are involved, or wish to be involved, in the operation of Springs Cab.”  Hearing Exhibit No. 2
 at 1.  The referenced Unit Owners are “26 unit owners ... who, in the past, entered into agreements with Springs Cab and have one or more Units in the company.”  Id. at ¶ 1.  

41. The result of that meeting is a document dated October 3, 2013
 (2013 Document) that contains the agreements in principle reached at the meeting.  As pertinent here, the agreements in principle included the following:  (a) Abdillahi Buni, Ali Gulaid, and the group of 26 Unit Owners each would hold one-third of the shares in the limited liability company Springs Cab (Hearing Exhibit No. 2 at ¶ 1); (b) Springs Cab would “be run by a membership group” (id. at ¶ 5); and (c) assuming the ownership interest percentages as stated in the agreements in principle, the “fact that Mr. Gulaid and Mr. Buni [together] own 2/3 of the shares of the company does not give either person any additional votes or influence regarding the way the company is to be run” (id.).  

42. Abdillahi Buni, Ali Gulaid, and six other individuals signed the 2013 Document.  Hearing Exhibit No. 2 at 3.  Those six individuals were representatives of the Unit Owners.  

43. The 2013 Document requires that the agreements in principle “be put into writing and [be] incorporated into a formal operating agreement.”  Hearing Exhibit No. 2 at 1.  The requirement is buttressed by the meeting participants’ “request[] that [the attorneys who attended the meeting] draft the necessary papers ... to make sure that the [agreements in principle] are legally binding on all members of the Limited Liability Company.”  Id. at 2.  

44. The agreements in principle contained in the 2013 Document were not reduced to a formal operating agreement or to any other document in order to make those agreements in principle “legally binding on all members of the Limited Liability Company” (Hearing Exhibit No. 2 at 2).  

45. By the express terms of the 2013 Document, the agreement in principle regarding the percentage ownership interest in Springs Cab to be held by Mr. Buni, to be held by Mr. Gulaid, and to be held by the Unit Owners as stated in the 2013 Document never became effective and, therefore, could not be implemented.  The 2013 Document had no effect on the ownership interest in Springs Cab.  

46. By the express terms of the 2013 Document, the agreement in principle regarding the governance structure of Springs Cab as stated in the 2013 Document never became effective.  The 2013 Document had no effect on Springs Cab’s governance structure.  

47. The 2013 Document describes the 26 Unit Owners as individuals “who, [at some point before October 2013], entered into agreements with Springs Cab and have one or more Units in the company” (Hearing Exhibit No. 2 at ¶ 1).  The term Units is not defined.  

48. Section 7-80-701(1), C.R.S., requires the “consent of all members” to admit additional limited liability company members.  Whether Abdillahi Buni and Ali Gulaid, the identified and long-standing Members of Springs Cab, consented to the admission of one or more of the 26 Unit Owners as additional Springs Cab Members (as Member is defined in 
§ 7-80-102(9), C.R.S.) is unknown.  Assuming Abdillahi Buni and Ali Gulaid consented to the admission of one or more of the 26 Unit Owners as additional Springs Cab Members (a fact that is not established), the following are unknown:  (a) the identity of each new Member; 
(b) each new Member’s ownership interest in Springs Cab stated as a percentage of the total ownership interest in Springs Cab; and (c) when each new Member was admitted.  

49. Although not established in the evidentiary record, it is possible that one or more of the 26 Unit Owners were Members of Springs Cab in October 2013.  This further muddies the Springs Cab ownership interest issue.  

D. February 2014 Agreement.  

50. On February 21, 2014, Ali Gulaid, a Member of Springs Cab, entered into a Purchase of Business Agreement
 (2014 Agreement) with Abdullatif Shirwa, Abdiladif Hussein, Muawiye Ali Omer, and Liban Buni (collectively, Purchasers).  

51. In the 2014 Agreement, Mr. Gulaid agrees to sell and Purchasers agree to buy Mr. Gulaid’s “percent of ownership interest in Springs Cab” (Hearing Exhibit No. 3 at ¶ 1.a).  The sale and purchase are subject to satisfaction of the terms and the conditions precedent contained in the 2014 Agreement at ¶¶ 5-9.  

52. In the 2014 Agreement, Mr. Gulaid agrees to sell and the Purchasers agree to buy Mr. Gulaid’s “percent of ownership interest in Springs Cab[.]”  Hearing Exhibit No. 3 at ¶ 1.a.  To ascertain the percentage of the total ownership interest in Springs Cab that will be transferred if and when the 2014 Agreement closes, the starting point is Mr. Gulaid’s ownership interest.  

53. The evidentiary record does not establish Mr. Gulaid’s ownership interest because:  (a) Schedule “A” to the 2014 Agreement lists what each purchaser’s ownership interest in Springs Cab will be after the transaction closes; as shown on its Schedule “A,” the 2014 Agreement assumes that Mr. Gulaid’s total ownership interest in Springs Cab is 33.33 percent; the separation of ownership interest in Springs Cab contained in the 
2013 Document agreements in principle on which the 33.33 percent is based did not became effective; and, thus, that separation of ownership interest neither controls nor informs Mr. Gulaid’s ownership interest in Springs Cab; and (b) as found above, Mr. Gulaid’s ownership interest in Springs Cab prior to the 2013 Document agreements in principle is unknown.  

54. Because Mr. Gulaid’s ownership interest is unknown, the ownership interest in Springs Cab that the Purchasers as a group will own if and when the 2014 Agreement closes is unknown and cannot be determined.  

55. Because the ownership interest that will be transferred to the Purchasers if and when the 2014 Agreement closes is unknown and cannot be determined, the ownership interest in Springs Cab that the Purchasers will own, if and when the 2014 Agreement closes, is unknown and cannot be determined.  

56. A reasonable understanding of the 2014 Agreement is:  the Purchasers will become Members of Springs Cab if and when the 2014 Agreement closes.  Section 7-80-701(1), C.R.S., requires unanimous consent of all Members to admit one or more additional members into a limited liability company.  Assuming Abdillahi Buni and Ali Gulaid consented to the admission of one or more of the 26 Unit Owners as new Members and that those new Members have been admitted (facts not established in this case), the record does not establish that all of those new Members and Abdillahi Buni and Ali Gulaid have consented to the admission of additional new Springs Cab Members (i.e., the Purchasers).  

57. Assuming all existing Members of Springs Cab have consented to the admission of one or more of the Purchasers as additional Springs Cab Members (a fact not established in the record), the evidentiary record does not show:  (a) when each gave consent, under what circumstances each gave consent, and whether the consent is subject to terms or conditions precedent that have been satisfied; (b) the identity of each new Member to be admitted; and (c) each new to-be-admitted Member’s ownership interest in Springs Cab stated as a percentage of the total ownership interest in Springs Cab.  

58. The 2014 Agreement contains terms and conditions precedent to the closing of the transaction.  There is conflicting evidence as to whether the terms and conditions (aside from the condition that Commission approval be obtained) have been met.  

59. The 2014 Agreement has not closed.  

60. Until the 2014 Agreement closes, Ali Gulaid remains a Member of Springs Cab.  

E. The Application.  

61. Springs Cab is a taxi company that holds, and operates pursuant to, 
CPCN PUC No. 55797.  

62. By the terms of the Application, transferor Spring Cab seeks Commission approval of a transfer of the controlling interest in the limited liability company Springs Cab from the existing group of Members, the composition of which is unknown, to another group of individuals (New Ownership Group).  

63. The consent of every Member of a limited liability company is required in order to “[a]uthorize an act of the limited liability company that is not in the ordinary course of the business of the limited liability company.”  Section 7-80-401(2)(c), C.R.S.  

64. The filing of an application that seeks Commission approval of the transfer of controlling interest in the entity Springs Cab is not in the ordinary course of business of Springs Cab.  

65. As stated in the Application, Abdillahi Buni signed the Application on behalf and as a representative of transferor Spring Cab, which is the same entity as Springs Cab.  By signing the Application, Abdillahi Buni represented that he has authority to bind Springs Cab as transferor.  Rule 4 CCR 723-1-1202(d), C.R.S.  Implicitly but necessarily, that includes a representation that Abdillahi Buni received authorization from Springs Cab to file the Application and to ask that the Commission approve the transfer of control of Springs Cab from the existing group of Members to the New Ownership Group.  

66. There is no evidence that, prior to the filing of the Application, each Member of Springs Cab -- whether the Members are only Abdillahi Buni and Ali Gulaid or are Abdillahi Buni, Ali Gulaid, and some or all of the 26 Unit Owners referenced in the 2013 Document -- authorized Abdillahi Buni to file the Application.  

67. There is no evidence that, prior to the filing of the Application, each Member of Springs Cab -- whether the Members are only Abdillahi Buni and Ali Gulaid or are Abdillahi Buni, Ali Gulaid, and some or all of the 26 Unit Owners referenced in the 2013 Document -- authorized Abdillahi Buni to request Commission approval of the transfer of control of Springs Cab from the existing group of Members to the New Ownership Group.  

68. The Application contains a document titled “Owners And New Member Percent Ownership of Springs Cab, LLC.”  Hearing Exhibit No. 4 at (unnumbered pages) 3-4.  Although this document appears to identify the New Ownership Group and the ownership interest in Springs Cab each named individual will hold if the Application is granted, that is not the case.  

69. Abdillahi Buni “anticipates transferring his 1/3 interest to ... Liban Buni; this transfer is not part of the pending application.  [When that transfer is completed at an unspecified future date, Springs Cab’s] ownership will then be comprised of” the New Ownership Group with the ownership percentages as shown in the Application.  Joint Position Statement of Transferor Spring Cab, LLC, and Transferee Springs Cab, LLC (Springs Cab SOP) filed on January 8, 2015 at ¶¶ 17-18 (emphasis supplied).  

70. The evidentiary record does not identify with any degree of specificity and certainty the members of the New Ownership Group.  

71. As stated in the Application, Liban Buni signed the Application on behalf and as representative of transferee Springs Cab under the New Ownership Group.  By signing the Application, Liban Buni represented that he had authority to bind Springs Cab under the New Ownership Group as transferee.  Rule 4 CCR 723-1-1202(d).  Implicitly but necessarily, that includes a representation that Liban Buni received authorization from the New Ownership Group to file the Application and to ask that the Commission approve the transfer of control of Springs Cab from the existing group of Members to the New Ownership Group.  

72. Liban Buni testified that he did not receive authorization from the New Ownership Group before he signed the Application on behalf of and as representative of transferee Springs Cab.  

III. BURDEN OF PROOF 
73. As the party seeking action by the Commission, Applicant bears the burden of proof, which is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The evidence must be “substantial evidence,” which the Colorado Supreme Court has defined as  

such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

IV. DISCUSSION AND CONCLUSION  

74. Any issue raised or argued by the Parties that is not specifically addressed in this Decision was considered and was not adopted.  

A. Relevant Statutory Provisions and Commission Rules.  

75. Applicant is a Limited Liability Company and is subject to the Colorado Limited Liability Company Act, § 7-80-101, C.R.S., et seq.  Given the absence of the written Springs Cab operating agreement and of testimony concerning the content, as may be relevant to this Proceeding, of that written operating agreement, the provisions of the Limited Liability Company Act apply.  Section 7-80-108(1)(a), C.R.S.  

76. Applicant seeks Commission authorization to transfer control of Springs Cab, the entity that owns and operates pursuant to CPCN PUC No. 55797, from the existing Springs Cab Members, whose identities are unknown, to the New Ownership Group, the composition of which is unknown.  

77. The statute that governs transfer of a CPCN is § 40-10.1-205, C.R.S.  In relevant part, § 40-10.1-205(1), C.R.S., states:  a CPCN that is “held, owned, or obtained by any common carrier ... may be sold, assigned, leased, encumbered, or transferred as other property, subject to prior authorization by the” Commission.  
78. The Commission has promulgated rules to implement § 40-10.1-205, C.R.S.  As relevant here, those Rules are:  4 CCR 723-6-6001(b), 4 CCR 723-6-6201(t), 4 CCR 
723-6-6201(u) and 4 CCR 723-6-6205.  

79. As pertinent here, Rule 4 CCR 723-6-6001(b) defines authority, as used in the Transportation Rules, to include a CPCN.  
80. Rule 4 CCR 723-6-6201(t) states:  “‘Transferee’ means any entity newly acquiring control of any authority from a transferor.”  

81. Rule 4 CCR 723-6-6201(u) states:  “‘Transferor’ means any entity transferring control of any authority to a transferee.”  

82. In relevant part, Rule 4 CCR 723-6-6205, which governs applications for transfer of an authority, provides:  

* * *  


(c)
An application to ... acquire control of any regulated intrastate carrier, ... shall, if possible, take the form of a joint application submitted by all parties to the transaction.  Such an application shall contain all the information below.  If an applicant is unable to supply the required information, the applicant shall explain the reason for the lack of information.  

 

(I)
All applicants shall provide the information required by [Rules 4 CCR 723-6-6203(a)(I), (II), and (XIV)].  



(II)
Transferees ... shall provide the information required by [Rules 4 CCR 723-6-6203(a)(III) - (VIII), and (XI) - (XVI)].  ...  
* * *  

 

(V)
A complete description of the type of transaction for which the applicants seek Commission approval, together with a statement describing each applicant’s role in the transaction.  

* * *  



(XVI)
A statement of the facts upon which the applicants rely to show that the application should be granted.  The applicants have the burden of proving:  

 


(A)
that the transferor has not abandoned the authority and has not allowed the authority to become dormant;  

 


(B)
that the transferor has been and is engaged in bona fide operations under its authority, or the extent to which bona fide operations have been excused because of a Commission-approved suspension;  

 


(C)
that the transfer is not contrary to the public interest;  

 


(D)
that the transfer will not result in the common control or ownership of duplicating or overlapping authorities; and  

 


(E)
that the transferee will engage in bona fide regulated intrastate carrier operations and is fit to do so, ... .  

 

(XVII)
A statement, signed by the applicants, that the application contains only information that is true and correct to the best of the applicants’ knowledge and belief.  

B. Applicant’s Failure to Meet Burden of Proof in This Proceeding.  
83. Applicant seeks Commission authorization to transfer control of Springs Cab from the existing Members to the New Ownership Group.  For the reasons discussed here, the ALJ finds that Springs Cab has not met its burden of proof.  The ALJ will deny the Application.  

84. First, based on the evidence, critical preconditions to the filing of the Application have not been met.  Specifically and without limitation:  (a) Springs Cab as transferor did not obtain the consent of all Spring Cab Members prior to filing the Application and seeking Commission approval of the proposed transfer of control of Springs Cab, and this unanimous consent is required because filing the Application and seeking the requested relief are “act[s] of the limited liability company that [are] not in the ordinary course of the business of the limited liability company” and thus require the “consent of each member” (§ 7-80-401(2)(c), C.R.S.); and (b) Springs Cab under the New Ownership Group as transferee did not authorize the filing of the Application or seeking Commission approval of the proposed transfer of control because Liban Buni did not obtain the authorization of the New Ownership Group.  

85. Second, Applicant failed to prove the identity of the individuals who comprise the New Ownership Group that will control Springs Cab if the Application is granted.  

86. As admitted by Springs Cab, the list of individuals shown as the new owners (including percentage of ownership) in the Application at 3-4 will not exist as listed until an unspecified future date.  Springs Cab SOP at ¶ 18.  This is a judicial admission, which is  

a formal, deliberate declaration which a party or his attorney makes in a judicial proceeding for the purpose of dispensing with proof of formal matters or of facts about which there is no real dispute.  ...  Judicial admissions are conclusive on the party making them ... and generally continue to have effect for a subsequent part 

of the same proceedings.  ...  Generally, any fact whatever may be the subject of a judicial admission[.]  

Kempter v. Hurd, 713 P.2d 1274, 1279 (Colo. 1986) (internal citations omitted) (emphasis supplied).  Thus, the group identified in the Application is not the New Ownership Group for purposes of this Proceeding.  

87. Although unclear from the evidentiary record, Applicant may intend the Purchasers under the 2014 Agreement to be the New Ownership Group for purposes of this Proceeding.  Assuming that to be the case, Applicant failed to prove that, if the Application is granted, the Purchasers will hold controlling interest in Springs Cab because:  
(a) the 2014 Agreement has not closed; and there is no assurance that it will close; (b) unless and until the 2014 Agreement closes, the transfer of Ali Gulaid’s percentage of ownership interest in Springs Cab (whatever that percentage may be) will not occur; (c) assuming the 2014 Agreement closes and Mr. Gulaid’s ownership interest is transferred, Applicant failed to prove that the Purchasers will be Members of Springs Cab because Applicant did not establish that, as required by § 7-80-701(1), C.R.S., all Members of Springs Cab have consented to the admission of one or more of the Purchasers as additional Members of Springs Cab; and (d) unless they are Members of Springs Cab, the Purchasers cannot create or change the operating agreement for Springs Cab (§ 7-80-108(1), C.R.S.), cannot participate in the management of Springs Cab (§ 7-80-401, C.R.S.), cannot designate a manager for Springs Cab (§ 7-80-402, C.R.S.), cannot designate officers or other agents of Springs Cab (§ 7-80-403, C.R.S.), and cannot admit additional members of Springs Cab (§ 7-80-701(1), C.R.S.).  

88. In addition, assuming the 2014 Agreement closes and Mr. Gulaid’s interest is transferred, Applicant failed to prove that the Purchasers will be Members of Springs Cab because the Agreement standing alone  

only ... entitle[s the Purchasers] to receive the share of profits or other compensation by way of income and the return of contributions to which [Mr. Gulaid] would otherwise be entitled [if he had not sold his interest] and shall [convey to Purchasers] ... no right to participate in the management of the business and activities of the limited liability company or to become ... member[s]  

of Springs Cab.  Section 7-80-702(1), C.R.S.  Thus, the 2014 Agreement does not convey membership in Springs Cab on the Purchasers.  

89. Third, assuming that the 2014 Agreement closes and further assuming that the Purchasers become Members of Springs Cab (neither of these assumptions is established on the evidentiary record), Applicant failed to prove that granting the Application will result in transfer of controlling interest (stated as a percentage of Springs Cab’s total ownership interest) in Springs Cab.  

90. The 2012 Agreement transferred Muktar Buni’s 20 percent ownership interest to Springs Cab.  Assuming (without deciding) that Springs Cab may hold an ownership interest in itself, the maximum ownership interest that any other person
 who is a Member may hold is 80 percent (i.e., 100 percent minus the 20 percent held by Springs Cab).  There is no persuasive evidence as to Mr. Gulaid’s ownership interest in that remaining 80 percent.  

In addition, assuming (without deciding) a limited liability company cannot hold an ownership interest in itself and the ownership interest must be held by a person other than Springs Cab, there is no persuasive evidence as to Mr. Gulaid’s ownership interest in Springs 

91. Cab because :  (a) there may be more than two Members, and if so each Member’s ownership interest is unknown; and (b) if there are two Members (i.e., Abdillahi Buni and Ali Gulaid), each Member’s ownership interest is unknown.  

92. For these reasons and others contained in the Findings of Fact, the ALJ finds and concludes that Applicant failed to meet its burden of proof in this Proceeding.  The ALJ will deny the Application.  

C. Shortened Response Time to Exceptions.  

93. In accordance with § 40-6-109.5, C.R.S., the Commission should issue its decision in this Proceeding, which includes a decision on any exceptions taken to this Recommended Decision, not later than April 28, 2015.  

94. Unless the Commission orders otherwise, exceptions to a recommended decision must be filed within 20 days of service of the decision.  Section 40-6-109(2), C.R.S.; 
Rule 4 CCR 723-1-1505(a).  Because March 29, 2015 (the 20th day) falls on a Sunday, exceptions to this Decision must be filed not later than March 30, 2015.  

95. Unless the response time is shortened by order, a response to exceptions is to be filed within 14 days following service of the exceptions.  Rule 4 CCR 723-1-1501(a).  Thus, unless otherwise ordered, a response to exceptions filed in this Proceeding would be due not later than April 13, 2015.  

96. Unless the time within which to file a response to exceptions is shortened, the Commission will have insufficient time within which to issue its decision on any exceptions taken to this Recommended Decision.  For this reason, the time within which a party may file its response to exceptions taken to this Recommended Decision will be shortened to and including April 6, 2015.  

V. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, the verified Application for Authority to Transfer Certificate of Public Convenience and Necessity No. 55797 is denied.  
2. Consistent with the discussion above, the Joint Motion to Strike Post Hearing Filings Made by Ali Gulaid and Muktar Buni, which motion was filed on February 9, 2015, is granted.  
3. The document titled Request the Commission to Deny the Application submitted in this Proceeding on February 2, 2015 by Muktar J. Buni and Ali A. Gulaid is stricken from the record of this Proceeding.  
4. The document titled Statement of Position submitted in this Proceeding on February 2, 2015 by counsel for Muktar J. Buni and Ali A. Gulaid is stricken from the record of this Proceeding.  

5. Response time to exceptions taken to this Recommended Decision is shortened to and including April 6, 2015.  
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA JENNINGS-FADER
________________________________

Administrative Law Judge




�  This filing is Hearing Exhibit No. 4.  


�  Section 40-6-109.5(4), C.R.S., permits the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary conditions.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The document is dated January 26, 2015, but the Commission did not receive the document until February 2, 2015.  


�  This document appears to include factual information.  Even if the February 2, 2015 document titled Request the Commission to Deny the Application were a properly-submitted amicus curiae legal brief (which it is not), Rule 4 CCR 723-1-1200(c) would restrict its use:  “The arguments of amicus curiae shall not be considered as evidence in the proceeding and shall not become part of the evidentiary record.”  


�  The document is dated January 30, 2015, but the Commission did not receive the document until February 2, 2015.  


�  This document appears to contain factual information.  Even if the February 2, 2015 document titled Statement of Position were a properly-submitted amicus curiae legal brief (which it is not), Rule 4 CCR �723-1-1200(c) would restrict its use:  “The arguments of amicus curiae shall not be considered as evidence in the proceeding and shall not become part of the evidentiary record.”  


�  This document is Hearing Exhibit No. 10.  


� This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723 (Transportation Rules).  


�  There was no testimony that Springs Cab has in place, and operates pursuant to, an oral operating agreement.  


�  This document is Hearing Exhibit No. 1.  


�  Hearing Exhibit No. 2 is the redacted version of Confidential Hearing Exhibit No. 2A.  For ease of reference, this Decision cites only to Hearing Exhibit No. 2.  


�  This document is Hearing Exhibit No. 2 and Hearing Exhibit No. 2A.  


�  This document is Hearing Exhibit No. 3 and Confidential Hearing Exhibit No. 3A.  Hearing Exhibit No. 3 is the redacted version of Confidential Hearing Exhibit No. 3A.  For ease of reference, this Decision cites only to Hearing Exhibit No. 3.  


�  As used in this discussion, the term person is defined as set out in § 40-10.1-101(15), C.R.S.  
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