Before the Public Utilities Commission of the State of Colorado

Decision No. R15-0207-I
PROCEEDING No. 14V-0910E

R15-0207-IDecision No. R15-0207-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING14V-0910E NO. 14V-0910E
IN THE MATTER OF THE PETITION OF PUBLIC SERVICE COMPANY OF COLORADO FOR A DECLARATORY ORDER, OR IN THE ALTERNATIVE PETITION FOR WAIVER REGARDING THE APPLICATION OF DATA PRIVACY AND PERSONAL INFORMATION RULES.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
G. HARRIS ADAMS
GRANTING MOTION TO STAY
Mailed Date:  March 4, 2015
I. STATEMENT

1. On February 24, 2015, Public Service Company of Colorado (Public Service or Company) filed a Motion of Public Service Company of Colorado for Stay of Proceeding.  Public Service requests a stay of its request for waiver contending that the outcome of Proceeding No. 14R-0394EG would obviate need for the waiver.  Public Service believes a stay of this Petition proceeding until 20 days following the effective date of rules to be adopted in Proceeding 
No. 14R-0394EG will avoid duplicative and wasteful use of the Commission’s and the parties’ resources.  Public Service contends that no material distinction in timing would result from awaiting the outcome of the rulemaking proceeding and any marginal delay does not justify costs of litigation.

2. Public Service’s petition: 

requests that the Commission …fully waive the applicability of Rules 3026(b), 3028, 3030, and 3976 of the Customer Data privacy rules adopted in Docket No. 10R-799E (‘Data Privacy Rules’) and Rule 1105 of the Personal Information rules adopted in Docket No. 12R-500ALL (‘Personal Information Rules’) for disclosing Customer Data and Personal Information necessary for municipalities to audit Public Service’s payment of franchise fees to the municipalities. Public Service seeks the requested waiver until such time as the Commission has by permanent rule change made a determination in Docket No. 14R-0394EG or elsewhere allowing disclosure of Customer Data and Personal Information necessary for franchise fee audits without the currently Commission-mandated consent forms.  

Petition at 1.

3. On March 2, 2015, the Colorado Communications and Utility Alliance (CCUA) Response in Opposition to the Motion of Public Service Company of Colorado for Stay of Proceeding was filed.

4. CCUA contends that further delay from staying this proceeding will harm both Federal Heights and Louisville.  Both cities raise concerns based upon how long respective audits have been pending and seek to avoid further delay.  While there is argument that the waiver proceeding provides the best opportunity to proceeding with the audit, it is unclear how some delay of auditing Public Service’s franchise fee compliance alone harms the interests of the cities.

5. CCUA argues that the requested stay should be denied because it was not timely filed in accordance with 4 Code of Colorado Regulations (CCR) 723-1-1309(d) of the Commission’s Rules of Practice and Procedure.  However, if it is granted after having been filed only 16 days prior to the hearing, CCUA respectfully requests reimbursement for all of its reasonable costs and attorney’s fees which will have been rendered moot as a result of the untimely filing.
6. On March 2, 2015, the City of Westminster’s Response in Opposition to Motion of Public Service Company of Colorado for Stay of Proceeding was filed.  The City of Westminster (Westminster or City) challenges Public Service’s contention that the stay would obviate the need for the waiver requested in its Petition.  Disputed issues remain regarding whether the information requested by Westminster is "Personal information" or "Customer data."  Westminster also argues that the rulemaking proceeding could result in imposition of new requirements on municipalities that do not exist in the current Data Privacy Rules under which the Company's Petition was filed and under which the municipalities requested information.  Finally, uncertainty is raised as to Public Service’s argued timeline resolving the underlying dispute if stayed.

7. Westminster also argues prejudice from delay:  “Specifically, lack of information on the undergrounding fund, and reconciliation of the expenses attributed to it, make it difficult to plan and budget for future capital improvements for the City's undergrounding projects.” Response at ¶ 4.
8. Regarding the scheduled hearing, and for the first time, Westminster argues that the City may be prejudiced by Public Service’s “failure to state with clarity what disputed facts it believes exists,” Response at 4, in accordance with Decision No. R15-0143-I issued February 2, 2015.  It is requested that Public Service be ordered to comply on or before March 5, 2015.

9. A petition for waiver of Commission rules may be filed pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1:

(a)
The Commission has promulgated these rules to ensure orderly and fair treatment of all persons.  The Commission may, for good cause shown, grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.  

10. “The burden of proof and the initial burden of going forward shall be on the party that is the proponent of a decision, unless previously agreed to or assumed by a party.”  Rule 1500, 4 CCR 723-1.

11.  Public Service asks the Commission to fully waive the applicability of Rule 1105 of the Commission’s Rules of Practice and Procedure and Rules 3026(b), 3028, 3030, and 3976 of the Commission’s Rules Regulating Electricity Utilities 4 CCR 723-3, necessary for municipalities to audit Public Service’s payment of franchise fees to the municipalities.
12. The petition requests a waiver to permit municipalities to audit Public Service’s payment of franchise fees.  If it no longer desires the waiver, even in the face of opposition, there is little administrative efficiency to be gained from ordering prosecution of the petition.  However, Public Service states that it does not seek dismissal because “some uncertainty will remain about the outcome of the Rulemaking Proceeding until final rules ultimately become effective.”  Motion for Stay at ¶ 3.
13. Discussions during this proceeding highlight many complexities regarding the subject matter and governing law.  A determination on the merits may be affected by the existence, scope, and effect of Commission-approved franchise agreements as well as existing and future statutes and rules.

14. As reported by Public Service, versions of proposed rules discussed in Proceeding No. 14R-0394EG address local government access to customer data for the purpose of auditing franchise fees.  The parties disagree whether the rulemaking will resolve all of the issues giving rise to this proceeding.  

15. The undersigned is convinced that efficiencies will be gained by staying this proceeding for a period of time to await a rule of general applicability.  Further, duplicate litigation will be avoided as will the potential for the outcome of this proceeding to quickly be overcome by completion of the rulemaking.  

16. It is also noted that, in arguing against the motion to stay, local governments address needing some disputed information to audit sales and use taxes and to plan and budget for future capital improvements for the City's undergrounding projects. 

17. It is far from clear at this point in the proceeding how delaying the ability to conduct an audit has deprived local governments of all information (e.g., how can planning not be based upon the cities’ information).  Further, the scope and extent of desired local government usage and protection of information obtained pursuant to a franchise agreement is not clear.  In any event, it is far from clear that some delay in this proceeding will cause the harm alleged by the local governments or that the cost of a marginally quicker resolution would justify the cost.

18. Finally, the undersigned finds Rule 1309(d) not to be controlling as Public Service does not request withdrawal of the proceeding. 

19. The undersigned remains hopeful that progress in the rulemaking proceeding might provide further opportunity for the parties to settle their differences in this proceeding or to narrow those differences that remain for further litigation.  By staying this proceeding, rather than dismissing it, a venue remains available for the parties to resolve their differences during completion of the rulemaking.

II. ORDER

A. It Is Ordered That:  

1. The Motion of Public Service Company of Colorado for Stay of Proceeding filed February 24, 2015, is granted.  

2. The hearing scheduled to commence in this matter on March 10, 2015, is vacated.  

3. This proceeding is stayed pending further order.

4. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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