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I. STATEMENT  
1. On July 25, 2014, Colorado Jitney, LLC (Jitney or Complainant), filed a Complaint against the City and County of Denver (Denver) and Evergreen Trails, Inc., doing business as Horizon Coach Lines (Horizon).  That filing commenced this Proceeding.  

2. On August 6, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

3. Denver and Horizon, collectively, are the Respondents.  Complainant and Respondents, collectively, are the Parties.  Each party is represented by legal counsel.  

4. The procedural history of this Proceeding is set out in previously-issued Interim Decisions and is repeated here as necessary to put this Interim Decision in context.  

II. DISCUSSION  

A. Motions in Limine.  

1. Background.  

5. On October 14, 2014, Jitney filed an Amended Complaint.  

6. On October 28, 2014, Denver filed a motion to dismiss the Amended Complaint.  

7. On November 4, 2014, Horizon filed a Motion to Dismiss which addresses both the Complaint and the Amended Complaint.
  

8. On November 18, 2014, Complainant filed its Response in Opposition to Motions to Dismiss.  

9. The Motions to Dismiss question whether the Commission has subject matter jurisdiction in this Proceeding.  The Motions to Dismiss raise fact questions that must be resolved in order to decide the motions.  

10. On December 10, 2014, by Decision No. R14-1456-I, the ALJ established the procedural schedule and scheduled a February 25 and 26, 2015 hearing to take evidence on the disputed facts concerning the Commission’s subject matter jurisdiction.  On February 17, 2015, by Decision No. R15-0160-I, the ALJ vacated the evidentiary hearing.  

11. Each party filed a list of witnesses and copies of its exhibits for the hearing on subject matter jurisdiction.  On February 13, 2015, Denver filed its Corrected Witness and Exhibit Lists.  On February 17, 2015, Jitney filed its Corrected Witness List and Exhibits.  

2. First Motion in Limine.  

12. On February 9, 2015 and as pertinent here, Denver filed a Motion in Limine to Exclude Testimony of Legislative Intent (First Motion in Limine).  On February 9, 2015, Horizon filed its Joinder in the First Motion in Limine.  

13. On February 23, 2015, Jitney filed its Response in Opposition to the First Motion in Limine.  

14. In the First Motion in Limine, Respondents request that the ALJ issue an order to preclude Complainant from presenting testimony concerning the General Assembly’s legislative intent in enacting § 40-10.1-105(1)(j), C.R.S.  

15. Respondents state these facts:  (a) Jitney’s January 9, 2015 witness list is clear that Jitney intends to call James E. Kerr to testify, among other matters, about “the purpose of [§ 40-10.1-105(i)(j), C.R.S.,]” and “that there was no legislative intent to deregulate transportation covered by the referenced section which pertains only to towing” (January 9, 2015 witness list at 2) and that Jitney may call four additional witnesses to testify concerning testimony given during the General Assembly’s consideration of House Bill (HB) 11-1198 (and more particularly § 40-10.1-105(i)(j), C.R.S.) and the General Assembly’s intent when it enacted HB 11-1198 (and more particularly § 40-10.1-105(i)(j), C.R.S.);
 and (b) “contemporaneous evidence of legislative intent exists” in the form of recordings of the testimony presented during committee consideration of HB 11-1198 (and more particularly § 40-10.1-105(i)(j), C.R.S.) (First Motion in Limine at 6).  

16. Given these facts and as good cause for granting the motion, Respondents argue:  (a) the Commission may not inquire into the legislative history because the language of 
§ 40-10.1-105(i)(j), C.R.S., is clear; (b) assuming the statutory language is ambiguous or unclear (which Respondents assert it is not), the proper way to establish legislative intent is through admission into evidence of available “contemporaneous recorded legislative history” including legislative debates, legislative committee deliberations, and testimony before legislative committees
 (First Motion in Limine at 5-6); and (c) assuming the statutory language is ambiguous or unclear (which Respondents assert it is not), the Commission may not entertain post-enactment testimony concerning legislative intent
 (First Motion in Limine at 5).  

17. Respondents state that it is clear that Jitney seeks to present improper 
post-enactment testimony concerning legislative intent through the testimony of the legislative intent witnesses.  Respondents assert that the ALJ should grant the First Motion in Limine and should preclude the presentation of improper post-enactment testimony.  

18. On February 23, 2015, Jitney filed its Response in Opposition to the First Motion in Limine.  In that filing, Jitney argues:  (a) the language of § 40-10.1-105(1)(j), C.R.S., is vague and ambiguous (Response at 2-6); (b) in view of the ambiguity, resort to the contemporaneously recorded legislative history is appropriate
 (Response at 6); (c) in this Proceeding, Jitney filed (on February 17, 2015 as Exhibit No. 7 to its Corrected Witness List and Exhibits) a court reporter’s certified “transcript of the tapes of the legislative committee hearings on HB 11-1198, the bill that created Article 10.1” of title 40, C.R.S. (Response at 7); and (d) “Exhibit 7 is a proper tool [to use] in determining legislative intent because it is a contemporaneous record of statements made before a legislative committee” (Response at 8).  Complainant also states that, if Respondents “stipulate to the admission of Exhibit 7, there would be no need for [Mr.] Kerr ... to testify” (Response at 7).  Finally, Complainant appears to agree with Respondents and to concede that “post-enactment testimony about legislative intent is inadmissible” (Response at 6).  

19. Based on the foregoing, Complainant asserts that the contemporaneous legislative history (i.e., Exhibit No. 7 to its Corrected Witness List and Exhibits) should not be excluded and that the First Motion in Limine should be denied.  

20. The ALJ will grant the First Motion in Limine and will exclude testimony from any person concerning the General Assembly’s intent in enacting HB 11-1198 and, more particularly, § 40-10.1-105(i)(j), C.R.S.  

21. First, the ALJ will not rule at this time on the question of whether the language of § 40-10.10105(1)(j), C.R.S., is vague, ambiguous, or unclear.  The ALJ will hold this issue in abeyance for the present.
  This will permit Complainant to present its case in full, including evidence concerning legislative intent, and at one time.  The ALJ will consider the evidence concerning legislative intent (assuming it is admitted) in the event the ALJ finds the language of § 40-10.1-105(i)(j), C.R.S., to be vague, ambiguous, or unclear.  This approach is efficient and preserves the resources of the Commission and the Parties.  

22. Second, in accordance with § 2-4-203, C.R.S., and the authorities cited by the Parties, the ALJ will permit Complainant to present documentary evidence concerning the legislative history of HB 11-1198 (and more particularly § 40-10.1-105(i)(j), C.R.S.).  
To be clear, this includes only official General Assembly recordings of legislative debates, legislative committee deliberations, and testimony before legislative committees and court reporter transcripts of those official recordings.  The Parties appear to agree that this includes Exhibit 7 to Complainant’s Corrected Witness List and Exhibits.
  

23. Third, in accordance with the authorities cited by the Parties, the ALJ will exclude testimony concerning the General Assembly’s legislative intent at the time it enacted HB 11-1198 (and more particularly § 40-10.1-105(i)(j), C.R.S.).  This includes the testimony of the legislative intent witnesses or any other person on the General Assembly’s intent in enacting HB 11-1198.  

24. For these reasons, the ALJ will grant the First Motion in Limine and will exclude testimony concerning legislative intent.  

3. Second Motion in Limine.  

25. On February 12, 2015 and as pertinent here, Denver filed a Motion in Limine to Exclude Colorado Jitney’s Exhibit 7 (Second Motion in Limine).  On February 18, 2015, Denver filed its Withdrawal of the Second Motion in Limine.  On February 23, 2015, Jitney filed its Response in Opposition to the Second Motion in Limine.  

26. Denver’s withdrawal of the Second Motion in Limine renders that motion moot.  For this reason, the ALJ will deny the Second Motion in Limine.  

B. Filing Regarding Hearing Date.  

27. In its Response, Jitney offers its available dates for the evidentiary hearing on subject matter jurisdiction.  Respondents have not offered their available dates.  

28. To schedule new hearing dates, the ALJ will order Jitney to consult with Respondents and to make, not later than March 6, 2015, a filing that contains three proposed hearing dates that are acceptable to the Parties.  The ALJ will order Respondents to cooperate with Complainant with respect to the March 6, 2015 filing.  

29. To assist the Parties, the ALJ states that she is not available in March and early April 2015.  The ALJ is available on April 28 and 29, 2015.  

30. The Parties are advised and are on notice that if Complainant fails to make the March 6, 2015 filing regarding three proposed hearing dates to which the Parties agree, the ALJ will schedule the evidentiary hearing without input from the Parties.  

C. Additional Advisements.  

31. The Parties are advised and on notice that, absent further order, the procedural schedule and the filing requirements contained in Decision No. R14-1456-I remain in effect except with respect to the date of the evidentiary hearing.  

32. When they filed their list of witnesses and copies of their exhibits, some parties reserved their “right” to supplement their witnesses and exhibits, to make corrections, and to make substitutions if an identified individual is not available for hearing.  The Parties are advised and on notice that any purported reservation is unavailing given the advisements and requirements in Decision No. R14-1456-I.  
III. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion in Limine to Exclude Testimony of Legislative Intent, which motion was filed on February 9, 2015, is granted.  

2. Consistent with the discussion above, the Motion in Limine to Exclude Colorado Jitney’s Exhibit 7, which motion was filed on February 12, 2015, is denied as moot.  

3. Not later than March 6, 2015, Colorado Jitney, LLC, shall make a filing that complies with ¶ 28, above.  

4. The City and County of Denver and Evergreen Trails, Inc., doing business as Horizon Coach Lines, shall assist Colorado Jitney, LLC, with respect to the filing required by Ordering Paragraph No. 3.  

5. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  

6. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  In this Interim Decision, unless the context indicates otherwise, the phrase Motions to Dismiss refers, collectively, to the Denver motion to dismiss filed on October 28, 2014 and to the Horizon motion to dismiss filed on November 4, 2014.  


�  Unless the context indicates otherwise, reference in this Interim Decision to the legislative intent witnesses is to these five individuals.  


�  As support for this proposition, Respondents cite People v. Rockwell, 125 P.3d 410. 418 (Colo. 2005); State v. Nieto, 993 P.2d 493, 503-04 (Colo. 2000); and Colorado Department of Social Services v. Board of County Commissioners of County of Pueblo, 697 P.2d 1, 21 (Colo. 1985).  


�  Respondents cite Colorado Department of Social Services, 697 P.2d at 20-21, as support for this proposition.  


�  As support for this proposition, Complainant cites State v. Nieto, a case also cited by Respondents.  


�  That the ALJ holds this issue in abeyance is not -- and is not intended to be -- any indication of the ruling that the ALJ will make on this issue.  


�  Complainant asks that the ALJ take administrative notice of Exhibit 7 and also suggests a stipulation concerning the admissibility of Exhibit 7 as a means to avoid calling a sponsoring witness.  Response at 7.  Complainant may wish to consider whether Exhibit 7 is self-authenticating or otherwise admissible without a sponsoring witness.  In any event, the ALJ will address the admissibility of Exhibit 7 at the time the exhibit is offered into evidence.  
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