Before the Public Utilities Commission of the State of Colorado

Decision No. R15-0191-I
PROCEEDING No. 14AL-1099TR

R15-0191-IDecision No. R15-0191-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
PROCEEDING14AL-1099TR NO. 14AL-1099TR  
IN THE MATTER OF ADVICE LETTER NO. 14 and local pipeline tariff, colo. puc no. 12.3.0 filed BY magellan pipeline company, l.p.  
interim decision of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
establishing scope of 
proceeding and requiring filing  
Mailed Date:  February 26, 2015  
TABLE OF CONTENTS  
1I.
STATEMENT

II.
DISCUSSION AND CONCLUSION
2
A.
Scope of Proceeding.
2
1.
Background.
2
2.
Parties’ Positions.
4
3.
Discussion.
6
B.
Filing.
11
III.
ORDER
13
A.
It Is Ordered That:
13


I. STATEMENT  
1. On November 13, 2014, Magellan Pipeline Company, L.P. (Magellan or Company), filed Advice Letter No. 14 (Advice Letter).  Accompanying the Advice Letter are proposed tariff sheets that contain Local Pipeline Tariff, Colo. PUC No. 12.3.0 (Local Pipeline Tariff), and that have a proposed effective date of December 15, 2014.  
2. The Company has not filed its direct testimony and exhibits in support of the proposed tariff changes.  

3. On December 12, 2014, by Decision No. C14-1467, the Commission set this matter for hearing, thus suspending the effective date of the proposed tariffs that accompanied the Advice Letter.  On February 3, 2015, Decision No. R15-0068-I further suspended, until July 13,2015, the effective date of the proposed tariffs.  

4. In Decision No. C14-1467, the Commission also established an intervention period and referred this Proceeding to an Administrative Law Judge (ALJ).  

5. On January 7, 2015, Suncor Energy (U.S.A.) Inc. (Suncor) timely filed its Petition for Intervention (Petition).  By Decision No. R15-0068-I, the ALJ granted the Petition and permitted Suncor to intervene.  

6. Magellan and Suncor, collectively, are the Parties.  

7. The procedural history of this Proceeding is set out in previously-issued Decisions.  The procedural history is repeated here as necessary to put this Interim Decision in context.  

II. DISCUSSION AND CONCLUSION  

A. Scope of Proceeding.  

1. Background.  

8. In the Petition, among other things, Suncor:  (a) “objects to the rates proposed by Magellan” (Petition at ¶ 10); (b) asserts that the “Proposed Specifications are unnecessary ... and the imposition of the Proposed Specifications would be unreasonable” (id. at ¶ 19); (c) notes that “Magellan also does not include any rates, terms, or conditions for terminalling services at the destination for the shipped product” and states that it “is not clear whether Magellan intends for the proposed rates, terms and conditions to include terminalling services” (id. at ¶ 20); and (d) asserts that “Magellan proposes other changes to the terms and conditions that govern shipping along the pipeline” which changes “may also increase Suncor costs” (id. at ¶ 21).  

9. On January 15, 2015, Magellan filed its Response to the Suncor Petition (January 15 Filing).  In that filing at 3, Magellan states:  

 
Magellan does not object to Suncor’s intervention in the current proceeding provided that Suncor’s intervention is limited to the sole ministerial change included in the proposed tariff (i.e., the listing of the document title of each document found at Magellan’s public website which uniformly establishes the product specifications applicable to all petroleum products tendered for transportation).  
(Footnote omitted.)  See also January 15 Filing at 6 (“If this Commission should grant Suncor’s Petition, the intervention should be restricted to only those matters given public notice in accordance with Colorado law and that are properly before the Commission in accordance with C.R.S. Section 40-6-111(1), and as described in [Decision No. C14-1467].  This proceeding is to determine the propriety of the tariff changes proposed by Magellan in Advice Letter No. 14 and Tariff 12.3.0.”).  
10. Based on these filings, the ALJ found that the scope of this Proceeding must be determined to permit the case to proceed in an orderly fashion.  For this reason, the ALJ treated the January 15 Filing as a motion to establish the scope of this Proceeding.  

11. On February 4, 2015, Suncor filed its Response to the January 15 Filing, now treated as a motion to establish the scope of this Proceeding.  

2. Parties’ Positions.  

12. In the January 15 Filing, Magellan states:  (a) § 40-6-111(1)(a), C.R.S., states (as pertinent here) that when a utility files a “new or changed ... rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation, the [Commission may] ... have a hearing concerning the propriety of such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation if [the Commission] believes that such a hearing is required and that such rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation may be improper”; (b) as filed, the proposed tariff sheets seek to add a new practice, rule, or regulation to a portion of the current Local Pipeline Tariff;
 (c) the proposed tariff sheets are clear that the proposed additions to Item No. 15 are the only changes to the existing tariff and that “[a]ll transportation rates contained in Item No. 125 [of the existing tariff] remain unchanged” (Tariff Filing Explanatory Notes on Tariff Page 2 appended to the Advice Letter); and (d) in Decision No. C14-1467, the “Commission only suspended the effective date of the proposed product specification document title list in Item No. 15” (January 15 Filing at 4).  
13. Magellan also asserts that Suncor impermissibly seeks to expand the scope of this Proceeding to include a review of the tariffed rates, charges, terms, and conditions for service now in effect.  Magellan notes that, at present, Suncor is the complainant in Proceeding 
No. 14F-1171G,
 in which the issue is whether the current tariffs are just and reasonable.  Magellan argues that Suncor must pursue its claims and seek relief in the complaint proceeding and cannot pursue those claims in this Proceeding.  
14. For these reasons, Magellan asserts that the scope of this Proceeding is limited to the proposed changes on Tariff Page 3, the effective date of which the Commission has suspended.  

15. In its Response, Suncor states:  (a) the Commission has broad legislative powers, derived from article XXV of the Colorado Constitution, to regulate public utilities, including in the area of ratemaking (such as the instant Proceeding); (b) Magellan appended to the Advice Letter Magellan’s entire tariff, including both the provisions that Magellan proposes to change and the provisions that Magellan does not propose to change; (c) § 40-3-111(2)(a), C.R.S., permits the Commission to “suspend a portion of the tariff” (Response at 6) for review; (d) in Decision No. C14-1467, however, the Commission elected to suspend for investigation and hearing all the tariff sheets appended to the Advice Letter (i.e., both the entire tariff now in effect and the proposed tariff changes); and (e) § 40-6-111(1)(a), C.R.S., “does not address what the Commission may do when a utility files a tariff that contains in part already approved rates, terms, and conditions, and it does not restrict the Commission from suspending such a tariff” (Response at 4).  

16. In addition, Suncor acknowledges that Magellan’s current tariffs -- that is, the Tariff Pages appended to the Advice Letter that do not contain the proposed changes to Item No. 15 on Tariff Page 3 -- are the subject of Proceeding No. 14F-1171G.  In that complaint case, Suncor has raised the issue that Magellan’s current rates, terms, and conditions for service are in violation of law (e.g., unjust, unreasonable, unduly discriminatory).  Suncor nonetheless argues here that:  (a) it “cannot determine the last time rates for the petroleum pipeline service at issue in [the instant Proceeding] were examined by the Commission, or even supported by testimony” (Response at 7); and (b) as a result, it makes sense for the Commission to suspend Magellan’s entire tariff -- including the tariffed rates, terms, and conditions now in effect -- for investigation and hearing in this Proceeding.  

17. For these reasons, Suncor asserts that the scope of this Proceeding includes Magellan’s entire tariff; includes an investigation of whether the current rates, charges, terms, and conditions are just and reasonable; and is not restricted to consideration of the proposed changes to Item No. 15.  

3. Discussion.  

18. The ALJ has considered the relevant law, the arguments of counsel, and the entire record in this Proceeding.  For the following reasons, the ALJ finds and concludes that the scope of this Proceeding is limited to the proposed changes on Tariff Page 2 and Tariff Page 3 appended to the Advice Letter.  
19. “Article XXV of the Colorado Constitution gives the [Commission] full legislative authority to regulate public utilities.  ...  [The] legislative authority in public utilities matters delegated by Article XXV to the [Commission may] be restricted by statute.”  Mountain States Legal Foundation v. Public Utilities Commission, 197 Colo. 56, 59, 590 P.2d 495, 497 (1979) (internal citations and footnote omitted).  As pertinent to this Proceeding, the General Assembly has restricted the Commission’s authority by statute.  

20. Colorado has a “file and suspend” system of public utility ratemaking.  The ratemaking process is “initiated by the utility’s filing of tariffs with the Commission setting forth the proposed new rate[.]”  Public Service Company v. Public Utilities Commission, 653 P.2d 1117, 1121 (Colo. 1982), quoted with approval in Office of Consumer Counsel v. Public Utilities Commission, 752 P.2d 1049, 1053 (Colo. 1988).  See also Colorado Municipal League v. Public Utilities Commission, 197 Colo. 106, 116, 591 P.2d 577, 584 (1979) (same).  Pursuant to §§ 40-3-104(1)(a) and 40-6-111(2)(a)(III), C.R.S., unless the Commission shortens the time for public notice, there is a 30-day public notice period that must expire before proposed tariffs can go into effect.  
21. The Commission, in its sole discretion, may suspend for investigation and hearing a utility’s proposed tariffs if the Commission believes they may be improper or unreasonable.  In that event and following a hearing, the Commission “establish[es] the rates, ... charges, classifications, ... practices, or rules proposed, in whole or in part, or others in lieu thereof, that it finds [to be] just and reasonable.”  Section 40-6-111(2)(a)(I), C.R.S.  
22. Ratemaking encompasses the Commission’s review of a utility’s “new or changed ... rate, fare, toll, rental, charge, classification, contract, practice, rule, or regulation” 
(§ 40-6-111(1)(a), C.R.S.).  Given the clear language of § 40-6-111(2)(a)(I), C.R.S., ratemaking does not include Commission review of an existing tariff that the utility does not propose to change.  This is consistent with §§ 40-6-108 and 40-3-111, C.R.S. (discussed infra), that pertain  to investigation of tariffs that are in effect.  
23. Section 40-6-111(1)(b), C.R.S., establishes the length of time for which the Commission may suspend proposed tariffs.  The suspension period cannot exceed 210 days “beyond the time when [the suspended proposed] rate, ... charge, classification, ... practice, rule, or regulation would otherwise go into effect[.]”  
24. As relevant here, the utility has the authority to determine both when to file proposed changes to its tariffs and the scope or extent of the proposed changes.  This utility authority arises from §§ 40-3-104 and 40-6-111, C.R.S., which are the statutory provisions that govern Colorado’s “file and suspend” ratemaking process.  

25. As discussed in the Colorado Supreme Court decisions cited above, these provisions make it clear that the utility commences ratemaking by filing proposed tariffs.  In its sole discretion, the utility begins the § 40-6-111, C.R.S., ratemaking process by identifying proposed new or changed tariff provisions in an Advice Letter and by including the new or changed provisions in the proposed tariffs that it seeks to implement.  In this case, Magellan proposes to change Tariff Pages 2 and 3.  Importantly, Magellan explicitly excludes its rates from consideration in this Proceeding.  Advice Letter at 1 and Tariff Filing Explanatory Notes at Tariff Page 2 appended to the Advice Letter.  

26. In addition, no statutory provision circumscribes this utility prerogative to file the proposed tariffs with the substance (i.e., rates, terms, and conditions) that the utility seeks to implement.  Likewise, no Commission rule limits or restricts the substance of the utility’s proposed tariffs.
  
27. Further, as discussed above, the “file and suspend” system requires public notice of proposed new or changed tariff provisions filed by the utility.  Sections 40-3-104(1)(a) and 
40-6-111(2)(a)(III), C.R.S.  This affords an opportunity for a member of the public (including those, such as Suncor, who take service under an existing tariff) to determine whether the proposed new or changed tariff provisions warrant intervention in the Commission’s proceeding to investigate the proposals.  
In this case, the Advice Letter and the appended tariff pages identify the tariff pages proposed to be changed and unequivocally state that the current rates are not the subject of Magellan’s proposed tariff changes.  The required statutory notice was given but was limited as 

28. stated in the Advice Letter and the appended tariff pages.  Magellan had a reasonable expectation -- one fully supported by the statutory language -- that its explicit limitation would suffice to restrict the scope of this Proceeding if the Commission chose to set the proposed tariff changes for investigation and hearing.  

29. Finally, Magellan bears the burden of proof with respect to its proposed tariff changes.  If adopted, Suncor’s effort to bring all of Magellan’s current tariffs into this Proceeding for review would require Magellan to defend tariff provisions that are expressly outside the scope of Advice Letter and the accompanying proposed Tariff Pages 2 and 3.  This would leave Magellan no longer in control of its own filing.  In addition, this would give Suncor two opportunities to litigate Magellan’s existing rates, terms, and conditions for service:  once in this Proceeding and once in Proceeding No. 14F-1171G.  This result is both unacceptable and contrary to statute.  
30. The ALJ finds unpersuasive Suncor’s argument that § 40-3-111(2)(a), C.R.S., permits the Commission to suspend a portion of Magellan’s tariff in a case commenced by an Advice Letter filing.  Section 4-3-111(2)(a), C.R.S., states:  “The [Commission] has the power, after a hearing upon its own motion or upon complaint, to investigate a single rate, ... charge, classification, rule, ... or practice, or the entire schedule of rates, ... charges, classifications, rules, ... and practices of any public utility; and to establish new rates, ... charges, classifications, rules, ... practices, or schedules, in lieu thereof” (emphasis supplied).  By its terms, this provision applies when either the Commission sua sponte or a third party initiates a complaint against a utility, which is not the case here.  In this ratemaking Proceeding and for the reasons discussed above, § 40-6-111, C.R.S., is the governing statute and establishes the procedures to be followed.  Section 40-6-111, C.R.S., contains no language similar to the § 40-3-111(2)(a), C.R.S., language (quoted above) on which Suncor relies.  
31. The ALJ also finds unpersuasive Suncor’s assertion that, in this Proceeding, the Commission may -- and did -- suspend Magellan’s entire set of tariffs for investigation and hearing.
  First, there are two statutory procedures available to commence an investigation into and a hearing on Magellan’s current tariffed rates, terms and conditions:  (a) if Suncor believes that Magellan’s current rates, terms, and conditions or any provision of the current rates, terms, and conditions may be in violation of law (for example, unreasonable, unjust, or unduly discriminatory), Suncor may file a complaint pursuant to § 40-6-108, C.R.S., to obtain Commission review (as it has done in Proceeding No. 14F-1171G
); and (b) if the Commission believes that Magellan’s current rates, terms, and conditions or any provision of the rates, terms, and conditions may be in violation of law (for example, unreasonable, unjust, or unduly discriminatory), the Commission sua sponte may commence a proceeding to investigate pursuant to §§ 40-6-108 and 40-3-111, C.R.S.  Second, as discussed above, the “file and suspend” ratemaking process is commenced by the Commission’s suspending for investigation and hearing new or changed tariff provisions.  “File and suspend” ratemaking does not apply to existing tariffs that a utility does not seek to change.  
32. For these reasons, the ALJ finds that the scope of this Proceeding to be the addition of “product grade specification document references with applicable effective dates of specifications to Item No. 15 - Testing” to the existing tariffs (Advice Letter at  1).  
See also Tariff Page 2 at Tariff Filing Explanatory Notes (same).  This Proceeding will address the proposed changes to these tariff pages.  Other tariff pages are not at issue in this Proceeding.  
33. The ruling in this Interim Decision affects only the scope of this Proceeding.  It does not affect Suncor’s ability to contest, in an appropriately-brought complaint case, one, some, or all of Magellan’s current tariffed rates, terms, and conditions for service.  Thus, this ruling has no impact on now-pending Proceeding No. 14F-1171G.  
B. Filing.  
34. It is necessary to schedule a hearing date, to establish a procedural schedule in this Proceeding, and to address some procedural matters.  In order to do so, the ALJ will order Magellan to consult with Suncor and to make, not later than March 6, 2015, a filing that contains a procedural schedule acceptable to the Parties and that addresses the issues set out below.  The ALJ will order Suncor to cooperate with Magellan in developing the March 6, 2015 filing.  
35. The procedural schedule must contain at least the following:  (a) the date by which Magellan will file its direct testimony and attachments; (b) the date by which Suncor will file its answer testimony and attachments; (c) the date by which Magellan will file its rebuttal testimony and attachments; (d) the date by which each party will file its corrected testimony and attachments; (e) the date by which each party will file its prehearing motions, including dispositive motions, motions in limine, and motions to strike testimony or attachments;
 


(f) the date by which the Parties will file any stipulation
 and settlement agreement
 reached;
 (g) if the Parties believe a final prehearing conference to be necessary, the date for the final prehearing conference; (h) the date for the evidentiary hearing; and (i) the date by which each party will file its post-hearing statement of position, to which no response will be permitted.  
36. In considering proposed hearing dates, the Parties are reminded that, absent a change in the effective date of the proposed tariffs, the Commission decision in this matter must issue on or before July 13, 2015.  To allow time for a recommended decision, exceptions, response to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded not later than April 24, 2015.  
37. Unless modified, Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 governs discovery.  The March 6, 2015 filing must contain:  (a) any modifications or special provisions that the Parties wish the ALJ to order with respect to discovery; and 
(b) an explanation of the need for the proposed modifications or special provisions.  
38. Rules 4 CCR 723-1-1100 and 723-1-1101 govern the treatment of information claimed to be confidential.  If the procedures and timeframes contained in Rules 4 CCR 
723-1-1100 and 723-1-1101 are not adequate, the March 6, 2015 filing must contain:  
(a) any special provisions that the Parties wish the ALJ to order with respect to treatment of information claimed to be confidential; and (b) an explanation of the need for the proposed special provisions.  
39. When the March 6, 2015 filing is received, the ALJ will issue an Interim Decision scheduling the evidentiary hearing and establishing the procedural schedule.  
40. The Parties are advised and are on notice that if Magellan fails to make the March 6, 2015 filing regarding the proposed hearing dates and proposed procedural schedule to which the Parties agree, the ALJ will schedule the evidentiary hearing and will establish the procedural schedule without input from the Parties.  
III. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the scope of this Proceeding is restricted to investigation of and hearing on the proposed changes to Tariff Page 3 as appended to Advice Letter No. 14 filed on November 13, 2014.  

2. On or before March 6, 2015, Magellan Pipeline Company, L.P. (Magellan), shall make a filing that complies with the requirements of ¶¶ 34-38, above.  

3. Suncor Energy (U.S.A.) Inc. shall cooperate with Magellan in the preparation of the filing required by Ordering Paragraph No. 2.  

4. Consistent with the discussion above, if Magellan fails to make the filing required by Ordering Paragraph No. 2, the Administrative Law Judge, without input from the parties, will schedule the evidentiary hearing and shall establish the procedural schedule.  

5. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  
6. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  As stated in the Advice Letter at 1, the proposed tariff sheets seek “to add product grade specification document references with applicable effective dates of specifications to Item No. 15 - Testing” in the existing tariffs.  Proposed Item No. 15 on Tariff Page 3 appended to the Advice Letter is the proposed changed tariff sheet.  


�  The referenced Proceeding is Suncor Energy U.S.A., v. Magellan Pipeline Company L.P., and was filed on December 12, 2014.  This complaint case is now pending.


�  Rule 4 Code of Colorado Regulations 723-1-1210(c) establishes the content of Advice Letters.  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Suncor asserts that the Commission’s suspension was reasonable given the length of time that has passed since the Commission last suspended for investigation and hearing any of Magellan’s proposed tariffs containing rates, terms, and conditions for service.  


�  Suncor bears the burden of proof in Proceeding No. 14F-1171G.  


�  This date should be at least seven calendar days before the final prehearing conference or, if there is no final prehearing conference, before the first day of the evidentiary hearing.  


�  Rule 4 Code of Colorado Regulations 723-1-1407 governs stipulations.  


�  Rule 4 Code of Colorado Regulations 723-1-1408 governs settlements.  


�  This date should be at least three business days before the first day of evidentiary hearing.  
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