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I. STATEMENT  
1. On September 3, 2014, Bruce Kuhns, doing business as B.A.C.K. Country Taxicab Service (BACK Country or Applicant), filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.  

2. On September 8, 2014, the Commission issued its Notice of Application Filed (Notice) in this proceeding by publishing a summary of the same in its Notice  as follows: 
For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in call-and-demand taxi service  

between all points in the Counties of Alamosa, Conejos, Costilla, Rio Grande, and Saguache, State of Colorado.
3. On October 6, 2014, Arthur Joe Martinez, doing business as Little Stinkers Taxicab Service (Little Stinkers or Intervenor) filed its Entry of Appearance and Notice of Intervention through counsel.  This filing attached a preliminary list of witnesses, exhibits, and Commission Authority No. 55607 held by Little Stinkers.

4. On October 15, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).

5. By Decision No. R14-1305-I, issued October 29, 2014, a prehearing conference was scheduled for November 14, 2014.

6. On November 14, 2014, by Decision No. R14-1374-I, an evidentiary hearing was scheduled for February 10 and 11, 2015 to be held in Alamosa Colorado.

7. At the scheduled time and place, the ALJ called the hearing to order.  All parties appeared.  The Applicant appeared pro se and Intervenor Little Stinkers appeared through counsel. Applicant presented the testimony of Ms. Charlotte Kuhns, Mr. Mark Reed, and Mr. Bruce Kuhns.  Hearing Exhibits 2 through 8, and Hearing Exhibits 18 and 19 were offered.  Hearing Exhibits 2, 5, 6, 7, 8, 18, and 19 were admitted into evidence. At the conclusion of the Applicant’s presentation, the Intervenor moved to dismiss the proceeding based upon a failure of the Applicant to present sufficient evidence in support of public support, managerial fitness, financial fitness, and operational fitness.  The undersigned ALJ granted the Motion to Dismiss. This recommended decision memorializes that ruling.

8. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order. 

II. FINDINGS OF FACT
9. BACK Country is a sole proprietorship owned by Bruce R. Kuhns.

10. Mr. Kuhns previously owned and operated a taxi cab service in Big Rapids, Michigan from July 2007 until July 2014. The taxi cab service consisted of two cabs and seven to eight drivers. The service was 24 hours a day and the service area was 7 miles.

11. Big Rapids, Michigan has a population of about 12,000 residents.

12. Ms. Charlotte Kuhns was the bookkeeper for the Michigan taxi cab service and intends to perform the same duties for the proposed service. She also intends to be a driver for the proposed service.

13. Ms. Kuhns does not have an accounting background.

14. Mr. Mark Reed was a driver for Mr. Kuhns’ taxi cab service in Michigan and intends to be a driver for the proposed service.

15. Mr. Reed spoke to Chief Oakes of the Alamosa police department and asked if he and Mr. Kuhns could operate a taxi cab service in the Alamosa.  Chief Oakes was not aware of any requirements prior to operating a taxi service in the Alamosa area.

16. In August of 2014, BACK Country operated as a taxi cab service for about one week in the Alamosa area. After being told that BACK Country was in violation of Commission rules, BACK Country ceased operations.

17. Ms. Deborah Clark is the General Manager of the Holiday Inn located in Alamosa.  

18. Ms. Clark believes that an additional taxi service in the Alamosa area would benefit the guests at her hotel. Hearing Exhibit 5.
19. Mr. Kuhns proposes to operate BACK Country 24 hours a day, 365 days a year.

20. BACK Country currently owns a 2004 Dodge caravan that it intends to use for the proposed service. 

21. BACK Country intends to have its drivers on 12-hour shifts.

22. Mr. Kuhns has worked as a logger and a corrections officer. 

23. Mr. Kuhns has a degree from Baker College in Muskegan, Michigan.

III. DISCUSSION AND CONCLUSIONS
24. Applicant, as the proponent of an order, bears the burden of proof by a preponderance of the evidence.  §§ 13-25-127(1) and 24-4-205(7), C.R.S.; Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

25. Although the preponderance standard applies, the evidence must be substantial.  Substantial evidence is defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion . . . it must be enough to justify, if a trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”  City of Boulder v. Public Utils. Comm’n, 996 P.2d 1270, 1278 (Colo. 2000) (internal citation omitted).  
A. Legal Standards Governing Application.
26. The Application seeks authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers in call-and-demand taxi service between all points in in the Counties of Alamosa, Conejos, Costilla, Rio Grande, and Saguache, State of Colorado.    
27. The doctrine of regulated competition applies to the authority sought. 
§ 40-10.1-203(2)(b)(I), C.R.S.  Under the regulated competition doctrines, an applicant must show: (1) it is fit to provide the proposed service, and (2) there is a public need for the service proposed.  § 40-10.1-203(2)(b)(I), C.R.S.; Trans-Western Express Ltd., v. Public Utils. Comm’n, 877 P.2d 350, 353 (Colo. 1994). 

28. The controlling consideration under the regulated competition doctrine is the public need.  Trans-Western Express Ltd., at 353; Morey v. Public Utils. Comm’n, 582 P.2d 685, 687 (Colo. 1978).  The public need is broader than the individual needs and preferences of an applicant’s customers; the question turns upon the needs of the public as a whole.  Trans-Western Express Ltd., at 354.  The public need is advanced by “safe, efficient, and economical transportation services.” Id.  In determining the public need, the Commission may consider the adequacy or inadequacy of existing services.  Id.  
29. Although the Commission has no rules quantifying a financial fitness standard, the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.  Acme Delivery Service, Inc. v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985).  Fitness must be evaluated on a case-by-case basis upon the unique circumstances of each applicant and the proposed service.  See e.g., Decision No. C09-0207, issued February 27, 2009, Consolidated Proceeding Nos. 08A-241CP, 08A-283CP, 08A-284CP-Extension, and 08A-300CP. 

30. In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct 
for-hire passenger carrier operations.  Whether the applicant is willing and able to comply with applicable public utilities laws also bears upon the question of fitness.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719, 721 (Colo. 1975).  

31. The Commission has provided the following guidelines for the evidentiary factors that are relevant to the fitness inquiry: 
· minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue; 

· credit worthiness and access to capital; 

· credit history and assessment of financial health over the near future; 

· capital structure and current cash balances; 

· managerial competence and experience; 

· fixed physical facilities such as office space and maintenance garages, as appropriate; 

· appropriate licenses and equipment necessary to operate a radio dispatch system; and

· vehicles of appropriate type.

Decision No. C08-0933, at ¶ 7, issued September 4, 2008 in Consolidated Proceeding 
Nos. 08A-241CP, 08A-281CP-Extension, 08A-283CP, 08A-284CP-Extension, and 08A-300CP (Union Taxi).

32. The number of witnesses testifying for a given proposition does not force the Commission to reach a particular result on that issue.  RAM Broadcasting v. Pub. Utils. Comm’n, 702 P.2d 746, 750 (Colo. 1985). 
B. Standard of Review for a Motion to Dismiss Made After Applicant Has Presented Its Evidence and Rested.

33. Rule 1001 of the Rules of Practice and Procedure, 4 CCR 723-1, provides that where not inconsistent with Title 40 of Colorado Revised Statutes (Title 40), or the Rules of Practice and Procedure, an ALJ may seek guidance from or may employ the Colorado Rules of Civil Procedure (Colo. R. Civ. P.).  

34. Colo. R. Civ. P. 41(b)(1) does not conflict with Tile 40 or with the Rules of Practice and Procedure.  The ALJ elects to employ the rule, as it speaks directly to the verbal Motion to Dismiss made in this proceeding.   Rule 41(b)(1) motions provide the court with an opportunity to evaluate the evidence and to determine whether the plaintiff has satisfied its burden of proof so as to require the other side to present its case.  City of Aurora v. Simpson 
(In Re Water Rights of Park County Sportsman Ranch), 105 P.3d 595, 614 (Colo. 2005)). 

35. Rule 41(b)(1) provides that in a trial to the court, at the conclusion of plaintiff’s case (here, the Applicant), the defendant (here, the Intervener), without waiving his right to offer evidence in the event the motion is not granted, may move for dismissal on the ground that upon the facts and the law, the plaintiff (here, the Applicant), has shown no right to relief.  The court as the trier of fact may then determine them and render judgment against the plaintiff (here, the Applicant), or may decline to render judgment until the close of all evidence.  Accordingly, the standard under Colo. R. Civ. 41(b)(1) is not whether the applicant established a prima facie case, but whether judgment in favor of the intervener is justified on the evidence presented.
  City of Aurora, 105 P.3d at 614.

C. Analysis.
36. As previously stated, Little Stinkers made a verbal Motion to Dismiss (Motion) after Applicant completed its presentation of all evidence in support of the Application.  The ALJ construed that verbal Motion under Colo. R. Civ. P. 41(b)(1), and applied the standards of that rule.

37. An analysis under Rule 41(b)(1) requires the ALJ to consider whether Applicant satisfied the governing legal standards for the grant of the authority sought here.  As discussed in more detail above, Applicant must show by a preponderance of the evidence: (1) it is fit to provide the proposed service; and (2) there is a public need for the service proposed.  Supra, ¶¶ 26-32.
38. BACK Country only provided the letter from Ms. Clark as evidence of the public need for the proposed service. The letter was not notarized and provided only the opinion of Ms. Clark. 

39. The letter from Ms. Clark failed to provide sufficient evidence to show the necessary public need.  

40. BACK Country also failed to provide any evidence of financial fitness. No evidence was presented in the testimony of witnesses or in documentary form to establish financial fitness.  

41. BACK Country failed to provide sufficient evidence to show financial fitness.

42. BACK Country failed to present sufficient evidence of necessary elements for the approval of its application.  Without sufficient evidence of public need being shown and financial fitness, judgment in favor of BACK Country is not justified and therefore the motion to dismiss is granted and the Application is denied.

IV. ORDER

A. It Is Ordered That:

1. The Motion to Dismiss pursuant to Colorado Rules of Civil Procedure 41(b)(1) is granted.

2. The above-captioned application filed by Applicant, doing business as Bruce Kuhns, doing business as B.A.C.K. Country Taxicab Service filed on September 3, 2014 is denied.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� The ALJ notes that this is no different than the analysis to be applied after all parties present their evidence.  
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