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I. STATEMENT  
1. On July 25, 2014, Colorado Jitney, LLC (Jitney or Complainant), filed a Complaint against the City and County of Denver (Denver) and Evergreen Trails, Inc., doing business as Horizon Coach Lines (Horizon).  That filing commenced this Proceeding.  

2. On August 6, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

3. Denver and Horizon, collectively, are the Respondents.  Complainant and Respondents, collectively, are the Parties.  Each party is represented by legal counsel.  

4. The procedural history of this Proceeding is set out in previously-issued Interim Decisions and is repeated here as necessary to put this Interim Decision in context.  

II. DISCUSSION  

5. On October 14, 2014, Jitney filed an Amended Complaint.  

6. On October 17, 2014, Horizon filed its Answer to the Amended Complaint.  

7. On October 28, 2014, Denver filed a motion to dismiss the Amended Complaint.  

8. On November 4, 2014, Horizon filed a Motion to Dismiss which addresses both the Complaint and the Amended Complaint.
  

9. On November 18, 2014, Complainant filed its Response in Opposition to Motions to Dismiss.  

10. The Motions to Dismiss question whether the Commission has subject matter jurisdiction in this Proceeding.  The Motions to Dismiss raise fact questions that must be resolved in order to decide the motions.  

11. On December 10, 2014, by Decision No. R14-1456-I, the ALJ established the procedural schedule and scheduled a February 25 and 26, 2015 hearing to take evidence on the disputed facts concerning the Commission’s subject matter jurisdiction.  For the reasons discussed below, the ALJ will vacate this evidentiary hearing.  

12. Each party filed a list of witnesses and copies of its exhibits for the hearing on subject matter jurisdiction.  

13. On February 9, 2015, Denver filed (in one document) a Motion in Limine to Exclude Testimony of Legislative Intent [Motion in Limine], Request to Shorten Response Time [Request to Shorten], and Request for an Expedited Ruling [Denver’s Request to Expedite] (in its entirety, February 9 Filing).  The same day, Denver served the February 9 Filing on Jitney and Horizon.  

14. On February 9, 2015, Horizon filed its Joinder in Denver’s February 9 Filing.  The same day, Horizon served its Joinder on Jitney and Denver.  

15. Rule 4 Code of Colorado Regulations (CCR) 723-1-1400(b)
 establishes the response time to a motion.  Absent an interim decision that changes the response time, response to the Motion in Limine and to Denver’s Request to Expedite is due not later than “14 days after service of the” February 9, 2015 Filing (i.e., February 23, 2015).  

16. In the Request to Shorten, Denver asked “the Commission [to] shorten response time to [the Motion in Limine and Denver’s Request to Expedite] to February 18, [2015], in order to afford the ALJ the opportunity to issue an expedited ruling on [the Motion in Limine] before the evidentiary hearing in this case.”  February 9 Filing at 6.  As good cause to grant the Request to Shorten, Denver stated:  

[an] expedited ruling would benefit the Commission, as well as the parties.  It will help the parties to focus on relevant facts and conserve Commission resources by avoiding mini-trials on irrelevant and collateral issues.  

Id.  
17. On February 9, 2015, in Decision No. R15-0147-I, the ALJ addressed the Request to Shorten, stating:  

 
The ALJ finds that the Request to Shorten states good cause.  In addition, if the response time to the Motion in Limine and [Denver’s] Request to Expedite is not shortened, Denver’s filing -- for all practical purposes -- will be rendered moot as the ALJ will not have sufficient time to issue a ruling in advance of the scheduled hearing dates.  Further, the ALJ finds that shortening response time as requested will maintain the scheduled hearing dates.  Finally, the ALJ finds that no party will be prejudiced if the Request to Shorten is granted.  

Id. at ¶ 22.  The ALJ waived response time to the Request to Shorten; granted the Request to Shorten; and shortened, to and including February 18, 2015, the response time to the Motion in Limine and Denver’s Request to Expedite.  The ALJ took the Motion in Limine and Denver’s Request to Expedite under advisement pending Complainant’s response.  

18. By notice sent by the E-Filings System, the Commission served Decision No. R15-0147-I on Complainant’s counsel on February 9, 2015 at approximately 4:00 p.m.  

19. On February 12, 2015, Denver filed (in one document) a Motion in Limine to Exclude Colorado Jitney’s Exhibit 7 [Second Motion in Limine], Request to Shorten Response Time [Second Request to Shorten], and Request for an Expedited Ruling [Denver’s Second Request to Expedite] (in its entirety, February 12 Filing).  The same day, Denver served the February 12 Filing on Jitney and Horizon.  

20. Absent an interim decision that changes the response time, response to the Second Motion in Limine and to Denver’s Second Request to Expedite is due within “14 days after service of the” February 12, 2015 Filing (i.e., February 26, 2015).  Rule 4 CCR 723-1-1400(b).  

21. In the Second Request to Shorten, Denver asked “the Commission [to] shorten response time to [the Second Motion in Limine and Denver’s Second Request to Expedite] to February 18, 2015, in order to afford the ALJ the opportunity to issue an expedited ruling on [the Second Motion in Limine] before the evidentiary hearing in this case.”  February 12 Filing at 4.  As good cause to grant the Request to Shorten, Denver stated:  

[an] expedited ruling would benefit the Commission, as well as the parties.  An expedited ruling will eliminate the need to address this issue at the hearing and will assist the parties in their preparation of the upcoming hearing.  

Id.  
22. On February 13, 2015, in Decision No. R15-0155-I, the ALJ addressed the Second Request to Shorten, stating:  

 
The ALJ finds that the [Second] Request to Shorten states good cause.  In addition, if the response time to the Second Motion in Limine and [Denver’s Second] Request to Expedite is not shortened, Denver’s filing -- for all practical purposes -- will be rendered moot as the ALJ will not have sufficient time to issue a ruling in advance of the scheduled hearing dates.  Further, the ALJ finds that shortening response time as requested will maintain the scheduled hearing dates.  Finally, the ALJ finds that no party will be prejudiced if the Request to Shorten is granted.  

Id. at ¶ 21.  The ALJ waived response time to the Second Request to Shorten; granted the Second Request to Shorten; and shortened, to and including February 18, 2015, the response time to the Second Motion in Limine and Denver’s Second Request to Expedite.  The ALJ took the Second Motion in Limine and Denver’s Second Request to Expedite under advisement pending Complainant’s response.  

23. By notice sent by the E-Filings System, the Commission served Decision No. R15-0155-I on Complainant’s counsel on February 13, 2015 at approximately 4:00 p.m.  

24. On February 13, 2015, Denver filed a Notification of Receipt of Colorado Jitney’s Exhibit 7.  In that filing, Denver neither indicates whether receiving the exhibit moots the Second Motion in Limine and Denver’s Second Request to Expedite nor withdraws the Second Motion in Limine and Denver’s Second Request to Expedite.  

25. On February 13, 2015 at approximately 4:20 p.m., Complainant filed (in one document) its Motion to Set Aside Interim Decision No. R15-0147-I [Motion to Set Aside], to Stay Said Decision Pending Resolution of Motion to Set Aside [Motion to Stay], to Waive Response Time to Motion to Stay [Motion to Waive] and for Expedited Ruling on Motion to Stay [Complainant’s Motion to Expedite] (in its entirety, February 13 Filing).  

26. On February 17, 2015, Horizon filed its Response to the February 13 Filing (February 17 Response).  

27. In view of the fast-approaching February 25 and 26, 2015 hearing and of the concomitant need quickly to inform the Parties of the ruling, the ALJ finds that a ruling on the Motion to Set Aside should be made as soon as practicable.  In addition, the ALJ finds that no party will be prejudiced if the response time to the Motion to Set Aside is waived.  For these reasons, the ALJ will waive response time to the Motion to Set Aside.  

28. The ALJ now considers the substance of the Motion to Set Aside and the February 17 Response.  

29. In the Motion to Set Aside, Complainant:  (a) asserts that the ALJ should not have shortened the response time to the Motion in Limine because Denver failed to support its request for shortened response time to that motion;
 (b) equates shortening response time to a denial “on procedural grounds” of Complainant’s “right to oppose the motion in limine” (February 13 Filing at 5); and (c) argues that it has been denied procedural due process, and its substantive rights have been violated, because the ALJ “arbitrarily and capriciously” shortened response time to the Motion in Limine.  February 13 Filing at 5.  In addition, addressing (in one sentence) the substance of the Motion in Limine, Complainant asserts that the Motion in Limine should be denied on the basis of laches.  Id.  Finally, Complainant states, “In the alternative, Complainant should be given the full 14 days in which to respond [to the Motion in Limine], even if it means postponing the hearing.”  Id. (emphasis supplied).  

30. In the February 17 Response, Horizon opposes the relief sought in the February 13 Filing, particularly the request to vacate the evidentiary hearing.  In that filing, Horizon asserts:  (a) Complainant’s argument about the insufficiency of its time to respond to the motion in limine is unpersuasive because  

[m]otions in limine by their nature are normally filed close on hearing or trial dates and are decided shortly before hand to resolve evidentiary issues that otherwise would be made at trial or hearing and potentially delay the orderly presentation of evidence.  They are normally salutary and arise from a tribunal's inherent authority to shorten trial time, to simplify the issues and to reduce the possibility for mistrial.  Uptain v. Huntington Lab, Inc., 723 P.2d 1322, 1330 (1986); Good v. A.B. Chance Co., 565 P.2d 217, 221 (Colo. App. 1977)[,]  
and, therefore, “having nine days instead of 14 days to respond to the Motion in Limine [cannot] reasonably be said to have prejudiced any of the Complainant’s fundamental or due process rights (February 16 Response at 2); and (b) given that Complainant voluntarily dismissed its prior complaint raising the identical issues in Proceeding No. 13F-1372CP, it is“time that the issues in [the instant] complaint proceeding be decided and be placed on the road to administrative finality” because “Horizon has endured substantial expense and distraction from its business for a hoped-for final resolution of this dispute encompassing two separate complaint proceedings” (February 16 Response at 2).  For these reasons, Horizon asks that the ALJ deny the relief sought in the February 13 Filing because Complainant has not justified the requested relief, especially its request to vacate the hearing.  
31. Based on the arguments, the filings, and the record in this Proceeding, the ALJ will grant the Motion to Set Aside and other relief.  
32. As stated in Decision No. R15-0147-I at ¶ 22 and Decision No. R15-0155-I at ¶ 21, the ALJ waived response time to Denver’s two Requests to Shorten and shortened response time to the motions in limine in order to meet these objectives:  (a) preserve the scheduled February 25 and 26, 2015 evidentiary hearing dates; and (b) issue a ruling on the two motions in limine sufficiently in advance of the scheduled hearing to assist the Parties in their trial preparation.  

33. It now is clear that Complainant would rather have the full 14-day response time to the motions in limine than proceed to hearing as scheduled.  As Complainant bears the burden of proof on the issue of the Commission’s subject matter jurisdiction and thus has both the burden of going forward and the burden of persuasion,
 its stated preference on this issue -- where practicable, all else being equal -- should be given significant weight in determining how to proceed at this juncture.  In addition and also of significant importance, if the scheduled hearing is vacated, the Parties will have time to take the written rulings on the motions in limine into account in their trial preparation.  Further, this is the first request to vacate the evidentiary hearing on subject matter jurisdiction that Complainant has made in this Proceeding.
  Finally, there is at present no date by which this Proceeding must be decided.  

34. Given the totality of the circumstances of this case and its present procedural posture, and considering the arguments of Complainant and Horizon, the ALJ finds on balance that the better course is to adopt Complainant’s alternative suggestion; to permit Complainant to have the full 14-day response time to both motions in limine;
 to vacate the February 25 and 26, 2015 hearing; and, by an Interim Decision to be issued concurrent with or following the rulings on the motions in limine, to schedule the evidentiary hearing on subject matter jurisdiction.  

35. For the reasons discussed, the ALJ will:  (a) grant the Motion to Set Aside; (b) deny as moot the Motion to Stay; (c) deny as moot the Motion to Waive; (d) deny as moot Complainant’s Motion to Expedite; and (e) waive response time to the Motion to Set Aside.  In addition, the ALJ will vacate Decisions No. R14-0147-I and No. R15-0155-I to the extent that each shortens the response time to a motion in limine.  Finally, because the evidentiary hearing has been vacated, the ALJ will deny Denver’s two Requests to Expedite.  

36. Rule 4 CCR 723-1-1400(d) provides:  “The Commission may deem a failure to file a response as a confession of the motion.”  Complainant is on notice and is advised that, absent further order, if it fails to file its response to the Motion in Limine within the time established in Rule 4 CCR 723-1-1400(b) (i.e., not later than close of business on February 23, 2015), the ALJ will consider the Motion in Limine to be confessed and will issue an appropriate Interim Decision.  

37. Rule 4 CCR 723-1-1400(d) provides:  “The Commission may deem a failure to file a response as a confession of the motion.”  Complainant is on notice and is advised that, absent further order, if it fails to file its responses to the Second Motion in Limine within the time established in Rule 4 CCR 723-1-1400(b) (i.e., not later than close of business on February 26, 2015), the ALJ will consider the Second Motion in Limine to be confessed and will issue an appropriate Interim Decision.  

38. The Motion in Limine and the Second Motion in Limine are under advisement pending further order.  

III. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion to Set Aside Interim Decision No. R15-0147-I is granted.  

2. Decision No. R15-0147-I is vacated insofar as it shortens response time to the Motion in Limine to Exclude Testimony of Legislative Intent.  

3. Colorado Jitney LLC (Complainant) shall file its response to the Motion in Limine to Exclude Testimony of Legislative Intent within the response time established in Rule 4 Code of Colorado Regulations 723-1-1400(b).  

4. Decision No. R15-0155-I is vacated insofar as it shortens response time to the Motion in Limine to Exclude Colorado Jitney’s Exhibit 7.  

5. Complainant shall file its response to the Motion in Limine to Exclude Colorado Jitney’s Exhibit 7 within the response time established in Rule 4 Code of Colorado Regulations 723-1-1400(b).  

6. Consistent with the discussion above, the evidentiary hearing scheduled in this Proceeding for February 25 and 26, 2015 is vacated.  

7. The Motion to Stay Said Decision Pending Resolution of Motion to Set Aside is denied as moot.  

8. The Motion to Waive Response Time to Motion to Stay is denied as moot.  

9. The Motion for Expedited Ruling on Motion to Stay is denied as moot.  

10. Consistent with the discussion above, response time to the Motion to Set Aside Interim Decision No. R15-0147-I is waived.  

11. Consistent with the discussion above, the Request for Expedited Ruling filed by the City and County of Denver on February 9, 2015 is denied.  

12. Consistent with the discussion above, the Request for Expedited Ruling filed by the City and County of Denver on February 12, 2015 is denied.  

13. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  

14. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  In this Interim Decision, unless the context indicates otherwise, the phrase Motions to Dismiss refers, collectively, to the Denver motion to dismiss filed on October 28, 2014 and to the Horizon motion to dismiss filed on November 4, 2014.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The ALJ finds this argument to be unpersuasive because, as discussed in Decision No. R15-0147-I, Denver did support its request for shortened response time.  


Complainant also makes this assertion in support of its February 13 Filing:  Denver “gives no reason why it waited 31 days after being given notice of Complainant’s intent to provide testimony on legislative intent and only 16 days prior to [the] hearing in which to file its motion in limine.  Fundamental fairness dictates that this complete failure to explain its delay in filing should have been fatal to its motion.”  February 13 Filing at 2.  The ALJ finds this assertion to be unpersuasive and not pertinent to the issue of the shortened response time which is the principal subject of the February 13 Filing because:  (a) the procedural schedule contains no date by which prehearing motions, including motions in limine, must be filed; (b) in the absence of a date for filing prehearing motions, Denver would have been within its right to make an oral motion in limine at hearing, in which event Jitney would have made an immediate and oral response; (c) by filing the Motion in Limine in advance of the hearing, Denver gave Jitney an opportunity to research and to prepare a written response; and (d) under the circumstances, Denver was under no obligation to explain the timing of its filing of the Motion in Limine.  


�  Complainant asserts that “the ALJ shift[ed] the burden of the evidentiary hearing on [Denver’s] Motion to Dismiss to Complainant ... to disadvantage the Complainant[.]”  February 13 Filing at 3 (emphasis supplied).  This is incorrect.  As a matter of law, when the issue of subject matter jurisdiction is raised (as it is in the Motions to Dismiss), Complainant bears the burden of proving the existence of the Commission’s jurisdiction to decide the case or claim.  Medina v. Colorado, 35 P.3d 443, 452 (Colo. 2001).  If Complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint or claim.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1999).  


�  The Parties are advised and are on notice that any future motion or request made by Complainant to vacate an evidentiary hearing on subject matter jurisdiction must establish the existence of one or more unusual circumstances that support vacating the hearing.  The ALJ finds this requirement will benefit all Parties because:  (a) Respondents are entitled to a ruling on the motions to dismiss; and (b) it is in Complainant’s interests to establish the Commission’s subject matter jurisdiction so that (assuming the Commission has jurisdiction) the substance of the Complaint can be addressed as soon as possible.  In addition, the ALJ agrees with Horizon that it is “time that the issues in [the instant] complaint proceeding be decided and be placed on the road to administrative finality” (February 17 Response at 20.  


�  On her own motion, the ALJ considers the relief requested in the February 13 Filing to apply to both the Motion in Limine and the Second Motion in Limine.  
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