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I. STATEMENT  

1. On September 11, 2014, The Boulder Lift, LLC (Boulder Lift or Applicant), filed a verified Application for Permanent Authority to Extend Current Operations Under Certificate of Public Convenience and Necessity (CPCN) PUC No. 55778.  That filing commenced this Proceeding.  

2. On September 19, 2014, Boulder Lift filed a supplement to the September 11, 2014 filing.  Unless the context indicates otherwise, reference in this Decision to the Application is to the September 11, 2014 filing as supplemented on September 19, 2014.  

3. On September 22, 2014, the Commission issued its Notice of Application Filed (Notice) in this Proceeding (Notice at 3); established an intervention period; and established a procedural schedule.  On October 30, 2014, Decision No. R14-1315-I vacated that procedural schedule.  

4. On October 29, 2014, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. On October 22, 2014, Colorado Cab Company LLC, doing business as Boulder SuperShuttle (Boulder SuperShuttle or Intervenor), timely intervened by right and is a party in this Proceeding.  Boulder SuperShuttle opposes the Application.  

6. No other person sought to intervene in this Proceeding during the intervention period.  

7. On October 22, 2014, Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney), filed in this Proceeding a document intervening in a separate and unrelated Commission proceeding.
  Although informed by Commission Staff of the erroneous filing, Colorado Jitney did not correct its error within the intervention period established in the instant matter.  As a result, Colorado Jitney did not file an intervention as of right or a motion for permission to intervene in this Proceeding within the established 30-day intervention period.  

8. On October 29, 2014, Colorado Jitney filed (in one document) a Request for Waiver in Order to Permissively Intervene, or Alternatively Motions to Supplement its Entry of Appearance and Notice of Intervention by Right, Alternative Motion for Permissive Intervention, Opposition to Application, and Request for Hearing.  On the same date, Colorado Jitney also filed (in a separate document) its Entry of Appearance and Notice of Intervention by Right, Alternative Motion for Permissive Intervention, Opposition to Application, and Request for Hearing.  

9. The ALJ permitted time for response, and no response was filed.  

10. On November 18, 2014, by Decision No. R14-1386, the ALJ:  (a) addressed the procedural aspects of the October 29, 2014 filings and permitted Colorado Jitney to file its October 29, 2014 motion for leave to intervene out of time; and (b) addressed the substance of Colorado Jitney’s October 29, 2014 Entry of Appearance and Notice of Intervention by Right and Alternative Motion for Permissive Intervention, denied Colorado Jitney’s intervention by right, and denied Colorado Jitney’s motion for permissive intervention.  On December 8, 2014, Decision No. R14-1386 became a decision of the Commission.  Decision No. R14-1386 is administratively final.
  

On November 25, 2014, Colorado Jitney filed its Intervention by Right to Permanent Authority Application (November 25 filing).  On December 30, 2014, Applicant filed a Motion to Strike the Intervention of Colorado Jitney (Motion to Strike).  On January 5, 2015, Colorado Jitney filed its Response in Opposition to Motion to Strike its Intervention.  

11. On January 6, 2015 by Decision No. R15-0007-I, the ALJ granted the Motion to Strike and struck the November 25 filing.  Colorado Jitney is not a party in this Proceeding.  

12. Applicant and Intervenor, collectively, are the Parties.  Each is represented by legal counsel.  

13. On November 25, 2014, by Decision No. R14-1409-I, the ALJ scheduled a January 9, 2015 evidentiary hearing and established the procedural schedule in this matter.  

14. On December 16, 2014, Applicant filed its Witness and Exhibit List.  Copies of its proposed exhibits accompanied that filing.  

15. On December 23, 2014, Intervenor filed its Witness and Exhibit List.  Copies of its proposed exhibits accompanied that filing.  

16. On January 8, 2015, the Parties filed (in one document) a Stipulation for Imposition of Restrictive Amendments and Motion for Conditional Withdrawal of Interventions (January 8 Filing).  Although denominated a stipulation, this document contains the Parties’ proposed settlement of this Proceeding.  Rule 4 Code of Colorado Regulations (CCR) 
723-1-1408.
  

17. On January 9, 2015, at the scheduled time and in the scheduled location, the ALJ called the evidentiary hearing to order.  Both Parties were present, were represented, and participated.  

18. As a preliminary matter, the ALJ discussed the January 8 Filing with the Parties.  The ALJ informed the Parties that, to obtain approval of the stipulation proffered in that filing, they would need to make modifications to clarify the stipulation’s terms.  Rule 4 CCR 
723-1-1408.  The Parties agreed to file clarifying modifications.  As a result, the ALJ vacated the evidentiary hearing.  

19. On January 14, 2015, the Parties filed (in one document) a Revised Stipulation for Imposition of Restrictive Amendments [Revised Stipulation] and Motion for Conditional Withdrawal of Interventions [Motion to Withdraw].  The Revised Stipulation contained modified amendment language and the Parties’ proposed settlement of this Proceeding.  

20. On January 20, 2015, by Decision No. R15-0064-I, the ALJ did not approve the Revised Stipulation and, as a result, denied the Motion to Withdraw.  In addition, that Interim Decision:  (a) contained suggested revisions to the language of the Revised Stipulation; and (b) permitted the Parties, if they wished to do so, to file not later than January 27, 2015 a Second Revised Stipulation.  

21. On January 27, 2015, the Parties filed (in one document) a Second Revised Stipulation for Imposition of Restrictive Amendments [Second Revised Stipulation] and Motion for Conditional Withdrawal of Interventions [Second Motion to Withdraw] (collectively, January 27 Filing).  The Second Revised Stipulation contains modified amendment language and the Parties’ settlement of this Proceeding.  

22. At present, Boulder Lift has the following authority to operate as a common carrier by motor vehicle for hire pursuant to CPCN PUC No. 55778:  

Transportation of  

passengers  

(1)
in call-and-demand limousine service between all points within a two-mile radius of the intersection of Broadway Street and Baseline Road in Boulder, Colorado, on the one hand, and the ski areas of Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand.  
(2)
in charter service between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the Counties of Eagle, Grand, Larimer, Pitkin, and Summit, State of Colorado, on the other hand.  

RESTRICTION:  
The authority in (1) and (2), above, is restricted against providing transportation service between points lying within a one-mile radius of the intersection of Broadway Street and Pearl Street in Boulder, Colorado, on the one hand, and the ski areas of Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand.  
23. As noticed, Boulder Lift sought an extension of authority to operate as a common carrier by motor vehicle for hire pursuant to CPCN PUC No. 55778 as follows: 

Transportation of  

passengers  

(1)
in call-and-demand shuttle service between all points within a two-mile radius of the intersection of Broadway Street and Baseline Road in Boulder, Colorado, on the one hand, and the ski areas of Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand.  
(2)
in charter service and sightseeing service between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Clear Creek, Denver, Eagle, Grand, Gilpin, Gunnison, Jefferson, Larimer, Ouray, Pitkin, San Miguel, and Summit, State of Colorado, on the other hand.  

RESTRICTION:  
This authority is restricted to using only vehicles with a seating capacity of nine (9) passengers or more.  
24. If the Second Revised Stipulation is approved, Boulder Lift will seek in this Proceeding an extension of authority to operate as a common carrier by motor vehicle for hire pursuant to CPCN PUC No. 55778 as follows:  

Transportation of  

passengers  

(1)
in call-and-demand shuttle service between all points within a two-mile radius of the intersection of Broadway Street and Baseline Road in Boulder, Colorado, on the one hand, and the ski areas of Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand;  
(2)
in charter service between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Clear Creek, Denver, Eagle, Grand, Gilpin, Gunnison, Jefferson, Larimer, Ouray, Pitkin, San Miguel, and Summit, State of Colorado, on the other hand; and  
(3)
in sightseeing service between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Clear Creek, Denver, Eagle, Grand, Gilpin, Gunnison, Jefferson, Larimer, Ouray, Pitkin, San Miguel, and Summit, State of Colorado, on the other hand.  
RESTRICTIONS:  

Except as stated below with respect to Item (2) charter service, this authority is restricted to the use of vehicles with a minimum seating capacity of nine (9) passengers, not including the driver.  
Item (2) charter service between all points in the County of Boulder, State of Colorado, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Denver, and Jefferson, State of Colorado, on the other hand:  

(A)
Is restricted against providing charter service that does not include at least one of the following for each trip:  

(1)
transportation for brewery tours;  

(2)
transportation to and from the following venues:  Sports Authority Field as Mile High, Coors Field, the Pepsi Center, Dick’s Sporting Goods Park, Magness Arena, Red Rocks Amphitheater, Fiddler’s Green, the Ogden Theater, the Fillmore Theater, the Bluebird Theater, the Gothic Theater, 1st Bank Center, the Paramount Theater, the Grizzly Rose, and the Denver Center for the Performing Arts;  

(3)
transportation to and from the Denver Convention Center Bellco Theatre for music concerts only; or  

(4)
transportation for weddings, bachelor/bachelorette parties, or birthday parties;  

(B)
Is restricted to the use of vehicles with a minimum seating capacity of twelve (12) passengers, not including the driver;  

(C)
Is restricted against transportation to or from hotels, motels, and airports; and  

(D)
Is restricted against transportation to or from convention centers other than the Denver Convention Center Bellco Theatre for music concerts.  

Second Revised Stipulation (January 27 Filing) at ¶ 11.  

25. To be acceptable, an amendment to the authority sought must be restrictive in nature; must be clear and understandable; and must be administratively enforceable.  The authority granted by a CPCN, including any restrictions, must be unambiguous and must be contained within the CPCN.  The CPCN must be worded so that a person will know, from reading the CPCN and without having to resort to any other document, the exact extent of the authority and of each restriction.  Clarity is essential because the scope of a CPCN must be found within the four corners of the authority, which is the touchstone by which one determines whether a carrier’s operations are within the scope of its Commission-granted authority.  

26. The amendments contained in the January 27 Filing, and, if the amended Application is granted, the resulting extension of CPCN PUC No. 55778 meet the standards stated above.  The ALJ will accept the amendments contained in the January 27 Filing and will amend the authority sought by Applicant in this Proceeding.  

27. On January 27, 2015, Intervenor filed its Second Motion to Withdraw.  

28. Given the nature of the Second Motion to Withdraw and the absence of prejudice to any party, the ALJ will waive response time to the Second Motion to Withdraw.  

29. In the Second Motion to Withdraw, Intervenor states:  if the authority sought in the Application is amended to include the restrictions contained in the Second Revised Stipulation, the Intervenor’s “interests will be satisfied and its intervention shall be deemed withdrawn.”  Second Motion to Withdraw (January 27 Filing) at ¶ 13.  

30. This Decision amends the authority sought in this Proceeding to conform to the restrictions in the Second Revised Stipulation.  Thus, the condition precedent to Intervenor’s withdrawal of its intervention has been met.  The ALJ will grant the Second Motion to Withdraw and will dismiss Boulder SuperShuttle from this Proceeding.  

31. Dismissal of the intervention leaves the amended Application uncontested and unopposed.  

32. Pursuant to § 40-6-109(5), C.R.S., and Rule 4CCR 723-1-1403, an uncontested and unopposed application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the amended Application should be considered, and will be considered, under the modified procedure and without a formal hearing.  

33. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSION  
34. Applicant is a Colorado limited liability company.  

35. Boulder Lift holds, and provides transportation service by motor vehicle in the State of Colorado pursuant to Commission-issued authority CPCN PUC No. 55778.  

36. By the Application, as amended, Boulder Lift seeks an extension of 
CPCN PUC No. 55778 in order to operate as a motor vehicle for hire as follows:  

Transportation of  

passengers  

(1)
in call-and-demand shuttle service between all points within a two-mile radius of the intersection of Broadway Street and Baseline Road in Boulder, Colorado, on the one hand, and the ski areas of Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand;  
(2)
in charter service between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Clear Creek, Denver, Eagle, Grand, Gilpin, Gunnison, Jefferson, Larimer, Ouray, Pitkin, San Miguel, and Summit, State of Colorado, on the other hand; and  

(3)
in sightseeing service between all points in the County of Boulder, State of Colorado, and between said points, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Clear Creek, Denver, Eagle, Grand, Gilpin, Gunnison, Jefferson, Larimer, Ouray, Pitkin, San Miguel, and Summit, State of Colorado, on the other hand.  
RESTRICTIONS:  

Except as stated below with respect to Item (2) charter service, this authority is restricted to the use of vehicles with a minimum seating capacity of nine (9) passengers, not including the driver.  
Item (2) charter service between all points in the County of Boulder, State of Colorado, on the one hand, and all points in the Counties of Adams, Arapahoe, Broomfield, Denver, and Jefferson, State of Colorado, on the other hand:  

(A)
Is restricted against providing charter service that does not include at least one of the following for each trip:  

(1)
transportation for brewery tours;  

(2)
transportation to and from the following venues:  Sports Authority Field as Mile High, Coors Field, the Pepsi Center, Dick’s Sporting Goods Park, Magness Arena, Red Rocks Amphitheater, Fiddler’s Green, the Ogden Theater, the Fillmore Theater, the Bluebird Theater, the Gothic Theater, 1st Bank Center, the Paramount Theater, the Grizzly Rose, and the Denver Center for the Performing Arts;  

(3)
transportation to and from the Denver Convention Center Bellco Theatre for music concerts only; or  

(4)
transportation for weddings, bachelor/bachelorette parties, or birthday parties;  

(B)
Is restricted to the use of vehicles with a minimum seating capacity of twelve (12) passengers, not including the driver;  

(C)
Is restricted against transportation to or from hotels, motels, and airports; and  

(D)
Is restricted against transportation to or from convention centers other than the Denver Convention Center Bellco Theatre for music concerts.  

Second Revised Stipulation at ¶ 11.  

37. The record establishes that Applicant is familiar with the Rules Regulating Transportation by Motor Vehicle, found at Part 6 of 4 CCR 723, and agrees to be bound by, and to comply with, those Rules as applicable to it.  The record establishes that Applicant has sufficient equipment with which to render the proposed extension of transportation service pursuant to CPCN PUC No. 55778, has the experience to conduct operations under the proposed extension of transportation service pursuant to CPCN PUC No. 55778, and is financially fit to conduct operations under the requested extension of authority.  Review of the record indicates a need for the proposed extension of transportation service pursuant to CPCN PUC No. 55778.  Because the Applicant is fit, financially and otherwise, to perform the proposed extension of transportation service pursuant to CPCN PUC No. 55778 and because the other prerequisites have been met, the ALJ will grant the amended Application and will issue the extension of CPCN PUC No. 55778 subject to conditions.  

38. Having determined that the extension of CPCN PUC No. 55778 should 
issue, the ALJ finds that granting the amended Application and issuing the extension of 
CPCN PUC No. 55778 should be subject to the conditions contained in the Ordering Paragraphs below.  Questions concerning the conditions should be directed to Ms. Vanessa Condra of the Commission Staff (telephone no.:  303.894.2850).  

39. In accordance with § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. Consistent with the discussion above, the Second Revised Stipulation for Imposition of Restrictive Amendments filed on January 27, 2015 is approved.  

2. Consistent with the discussion above, the verified Application for Permanent Authority to Extend Current Operations Under Certificate of Public Convenience and Necessity PUC No. 55778, which application was filed on September 11, 2014 and supplemented on September 19, 2014, is amended to seek the extension of Certificate of Public Convenience and Necessity (CPCN) PUC No. 55778 as set out above.  

3. Consistent with the discussion above, the Motion for Conditional Withdrawal of Interventions filed on January 27, 2015 by Colorado Cab Company LLC, doing business as Boulder SuperShuttle, is granted.  

4. Colorado Cab Company LLC, doing business as Boulder SuperShuttle, is dismissed as a party in this Proceeding.  

5. Consistent with the discussion above and subject to the conditions stated in the Ordering Paragraphs below, the verified Application for Permanent Authority to Extend Current Operations Under Certificate of Public Convenience and Necessity PUC No. 55778, which application was filed on September 11, 2014 by The Boulder Lift, LLC, as that application has been supplemented and amended, is granted.  

6. Subject to the conditions stated in the Ordering Paragraphs below, The Boulder Lift, LLC, is granted an extension of CPCN PUC No. 55778 to operate as a common carrier by motor vehicle for hire as set out in Appendix A to this Decision.  Appendix A is incorporated here as if set out in full.  

7. The extension of CPCN PUC No. 55778 granted in Ordering Paragraph No. 6 is not effective until The Boulder Lift, LLC, has met the conditions set out in Ordering Paragraph No. 8.  

8. The Boulder Lift, LLC, shall not begin operation under the extension of CPCN PUC No. 55778 granted by this Decision until it has satisfied all of the following conditions:  


(a)
The Boulder Lift, LLC, shall file with the Commission an advice letter and proposed tariffs, as required by Rules 4 Code of Colorado Regulations 723-1-1210(b) and 
723-1-1210(c) and Rule 4 Code of Colorado Regulations 723-6-6207.  The tariffs shall have a proposed effective date that is not earlier than ten days after the advice letter and proposed tariffs are filed with the Commission.  In calculating the proposed effective date, the date on which the Commission receives the advice letter and proposed tariffs is not included in the ten-day notice period and the entire ten-day notice period must expire prior to the proposed effective date.  The Boulder Lift, LLC, shall file the advice letter and proposed tariffs as a new Advice Letter proceeding.  


(b)
The Boulder Lift, LLC, shall cause to be filed with the Commission either proof of insurance coverage (Form E or self-insurance) or proof of surety bond coverage, as required by and in accordance with Rule 4 Code of Colorado Regulations 723-6-6007.  


(c)
The Boulder Lift, LLC, shall pay to the Commission the $5.00 issuance fee required by § 40-10.1-111(1)(a), C.R.S.  


(d)
For each vehicle to be operated under the extension of 
CPCN PUC No. 55778 granted by this Decision, The Boulder Lift, LLC, shall pay to the Commission the vehicle identification fee required by Rule 4 Code of Colorado Regulations 723-6-6009.  In lieu of that fee and if applicable, The Boulder Lift, LLC, shall pay to the Commission, for each vehicle to be operated under the extension of CPCN PUC No. 55778 granted by this Decision, the fee for those vehicles pursuant to Rule 4 Code of Colorado Regulations 723-6-6401 (the Unified Carrier Registration Agreement).  


(e)
The Boulder Lift, LLC, has received from the Commission a written notice from the Commission that The Boulder Lift, LLC, has complied with conditions (a) through (d) in this Ordering Paragraph and may begin providing transportation service pursuant to the extension of CPCN PUC No. 55778 granted by this Decision.  

9. If The Boulder Lift, LLC, does not comply with the requirements of Ordering Paragraph No. 8 within 60 days of the effective date of this Decision, then Ordering Paragraphs No. 5 and No. 6 are void.  On timely motion and for good cause shown, the Commission may grant The Boulder Lift, LLC, additional time for compliance.  

10. The right of The Boulder Lift, LLC, to operate under the extension of 
CPCN PUC No. 55778 granted by this Decision shall depend upon The Boulder Lift, LLC’s compliance with:  (a) all present and future laws applicable to The Boulder Lift, LLC; (b) all present and future Commission regulations applicable to The Boulder Lift, LLC; and (c) all present and future Commission orders applicable to The Boulder Lift, LLC.  

11. Response time to the Motion for Conditional Withdrawal of Interventions, which motion was filed on January 27, 2015, is waived.  

12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

14. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This document contains the caption of Proceeding No. 14A-0871CP, In the Matter of the Application of eTuk Denver, LLC for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier for Hire, and addresses the substance of that application.  


�  Decision No. R15-0007-I, which was issued in this Proceeding on January 6, 2015, contains an in-depth discussion of the procedural background and rulings made in Decision No. R14-1386.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  
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