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I. STATEMENT  
1. On September 23, 2014, by Decision No. C14-1163, the Commission opened this Proceeding “to make findings pursuant to [§ 40-15-207, C.R.S.,] as to whether basic service in certain areas of Colorado [is] subject to effective competition or [is] ‘without effective competition’ for purposes of” §§ 40-15-208 and 40-15-502, C.R.S.  Decision No. C14-1163 at ¶ 4.  The Commission stated that this Proceeding will “review the 104 wire center serving areas listed in Attachment A” to Decision No. C14-1163.  Id.  

2. In Decision No. C14-1163 at ¶ 16, the Commission referred this Proceeding to an Administrative Law Judge (ALJ)  

to make findings and [to] issue one or more recommended decisions indicating which areas listed in Attachment A [to Decision No. C14-1163] should be found to be subject to effective competition or are “without effective competition,” pursuant to  

§ 40-15-207, C.R.S., and Decision No. C14-1163.  

3. By Decision No. C14-1163 at Ordering Paragraph No. 4, the Commission designated the following as parties in this matter:  Staff of the Commission (Staff); Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc.
  

4. The following intervened as of right or were granted leave to intervene:  AT&T Corp. (AT&T); Bresnan Broadband of Colorado, LLC (Bresnan); Colorado Office of Consumer Counsel (OCC); Comcast Phone of Colorado, LLC (Comcast); N.E. Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero); Northern Colorado Communications, LLC (NCC); Sprint Communications Company L.P.; Sprint Spectrum L.P., doing business as Sprint PCS;
 and Teleport Communications America, LLC.
 

5. The following, collectively, are the Parties in this matter:  AT&T; Bresnan; CenturyLink; Comcast; NCC; OCC; Sprint; Staff; and Viaero.  

6. Pursuant to Decisions No. R14-1343-I
 and No. R14-1382-I,
 the ALJ held a prehearing conference in this case on December 16, 2014.
  The Parties were present, were represented by legal counsel, and participated.
  

7. During the prehearing conference, the ALJ made a number of oral rulings.  This Interim Decision memorializes those rulings.  

A. Caption of this Proceeding.  

8. At present, the caption of this Proceeding reads:  In the Matter of Commission Consideration of Effective Competition for Basic Service under § 40-14-207, C.R.S., in Certain Areas Served by Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc.  This caption is incorrect.  The referenced statutory provision should be § 40-15-207, C.R.S.  

9. The ALJ will order the caption of this Proceeding amended to the caption shown above in this Interim Decision and will order the Commission Administrative Staff to make the appropriate changes to the Commission’s records.  

10. In their filings in this Proceeding, the Parties will use the caption as amended by this Interim Decision.  

B. Scope of this Proceeding.  

11. Citing concerns about potentially discriminatory treatment, CenturyLink questioned the focus on its wire center serving areas
 in this Proceeding.  It suggested -- and then requested -- that this inquiry into effective competitive areas in Colorado be expanded to include all wire centers irrespective of the Incumbent Local Exchange Carrier providing service.  

12. In Decision No. C14-1163, the Commission stated:  

Qwest Corporation, doing business as CenturyLink QC, El Paso County Telephone Company, CenturyTel of Colorado, Inc., and CenturyTel of Eagle, Inc. (collectively, CenturyLink), is the largest incumbent provider of basic service in Colorado and shall be the incumbent provider serving the areas reviewed in this proceeding.  These wire center serving areas are listed in Attachment A to this Decision.[Note 6]  

Note 6 states:  The list in Attachment A includes wire center serving areas where the recent data provided by Staff in its Amended Staff Exhibit 2 filed October 2, 2012, in the Rulemaking Proceeding (Amended Exhibit 2) indicate that CenturyLink is the incumbent provider and one or more facilities-based providers are present and offering service in the serving area, with the exclusion of the 56 wire center serving areas already found to have effective competition.  
Decision No. C14-1163 at ¶ 9 (emphasis supplied).  CenturyLink conceded that Decision No. C14-1163 limits the scope of this Proceeding.  
13. Absent further order from the Commission, Decision No. C14-1163 establishes the scope of this Proceeding:  examination of the 104 CenturyLink wire centers listed in Attachment A to that Decision.  

C. Phases for Evaluation of CenturyLink Wire Centers.  

14. Attachment A to Decision No. C14-1163 lists 104 CenturyLink wire centers.  Although prepared some years ago and perhaps inaccurate to some degree due to the passage of time, this list serves as the starting point for identifying the CenturyLink wire centers that this Proceeding will examine.  

15. The Parties proposed holding one hearing in which the entire list of 104 wire centers would be examined to determine which wire center, if any, is an Effective Competition Area (ECA).  The Parties stated that their proposal did not relate to, and was not based on the need for a decision in advance of, July 1, 2016, the date on which the regulation of basic local exchange service changes.  

Based on practical considerations, the ALJ did not adopt the Parties’ proposal.  The ALJ will hear this Proceeding in two phases.  The first phase will be the wire centers with 

16. three or more basic local exchange providers, including CenturyLink, as listed on Attachment A to Decision No.  C14-1163.
  The first phase will evaluate 48 wire centers.  

17. The purpose of deciding this Proceeding in two phases is to make the process less involved by first evaluating the 48 wire centers with three or more providers, including CenturyLink (as shown on Attachment A to Decision No. C14-1163), and then separately evaluating the remaining 56 wire centers.  

18. Permitting additions to and subtractions from the listed 48 wire centers adds complexity and uncertainty.  In addition, any wire center not evaluated in the first phase will be evaluated in the second phase; thus, every listed wire center will be evaluated.  To minimize confusion about which wire centers are to be evaluated and to advance the purpose for conducting this Proceeding in two phases, wire centers may be neither added to nor subtracted from the 48 wire centers to be considered in the first phase.
  

19. At the conclusion of the first phase, the ALJ will issue a recommended decision addressing which (if any) of the 48 CenturyLink wire centers is designated as an ECA.  

The second phase will address the remaining 56 CenturyLink wire centers listed on Attachment A to Decision No. C14-1163.  After the recommended decision in the first phase 

20. is issued, the ALJ will hold a prehearing conference to determine the procedural schedule and evidentiary hearing dates for the second phase.  

21. Unless the context indicates otherwise, the remainder of this Interim Decision addresses the first phase of this Proceeding.  

D. Relevant Geographic Area and Rule 4 CCR 723-2-2213(d)(II).  

22. In Decision No. C14-1163, the Commission stated that a  

threshold issue is a determination of the relevant geographic area.  [Rule 4 Code of Colorado Regulations (CCR) 723-2-2213(d)(II)] establishes wire centers as the relevant geographic areas, and we applied this rule in Proceeding 
No. 13M-0422T.  For purposes of identifying the areas under review in 
this proceeding, we will examine wire centers in which an incumbent provider and one or more other facilities-based providers are offering basic service.  Parties to [Proceeding No. 13M-0422T] indicated their intent to request waivers of [Rule 4 CCR 723-2-2213(d)(II)] in subsequent [§ 40-15-207, C.R.S.,] proceedings.  The Commission’s use of wire centers in Proceeding 
No. 13M-0422T is not dispositive of the relevant geographic area in other effective competition proceedings, though parties requesting different geographic areas must provide evidence and reasoning for why the Commission should depart from the wire center designation adopted in  

Proceeding No. 12R-862T.
  Decision No. C14-1163 at ¶ 8 (footnote omitted; emphasis supplied).
  
At the prehearing conference, the Parties discussed whether Rule 4 CCR 
723-2-2213(d)(II)
 creates, in effect, a rebuttable presumption that the relevant geographic areas 

23. are wire centers.
  The Parties took the position that, while Rule 4 CCR 723-2-2213(d)(II) does not create a rebuttable presumption, Decision No. C14-1163 at ¶ 8 discusses some of the conditions under which a waiver or variance of that Rule may be granted in this Proceeding.  

24. The Parties agreed that departure from Rule 4 CCR 723-2-2213(d)(II) would require a Commission-ordered waiver or variance and that Rule 4 CCR 723-1-1003(b)
 governs motions for waiver or variance.  The Parties disagreed about the process to be used to obtain the necessary waiver or variance.  Some argued for this process:  (a) a party’s testimony advocating that the Commission designate as an ECA a geographic area other than a wire center would serve, in effect, as a motion for waiver or variance pursuant to Rule 4 CCR 723-1-1003(b); (b) in their testimony, other parties could respond to the implicit motion; and (c) the Commission would decide the issue based on the evidence.  One party argued that a possibly more efficient process would be to order the filing of legal briefs and to decide the issue of whether to consider geographic areas other than wire centers as a matter of law and policy.  

25. Whether to grant a variance or waiver of Rule 4 CCR 723-2-2213(d)(II) in order to designate a specified geographic area other than a wire center as an ECA is a mixed issue of fact and law and has a large factual component; it requires an assessment of each wire center in which the issue is raised.  As a result, the ALJ finds that the more efficient process is to raise the issue in testimony and to decide, based on a complete factual record, the issue of the relevant geographic area on a wire center by wire center basis.  

26. The ALJ will order a party that seeks a variance or waiver of Rule 4 CCR 
723-2-2213(d)(II) to allow designation of a geographic area other than a wire center as an ECA to do the following:  (a) address the issue (including the Rule 4 CCR 723-1-1003(b) elements) on a wire center by wire center basis in the first round of testimony and attachments
 filed by that party;
 and (b) accompany that testimony with a Rule 4 CCR 723-1-1003(b) motion for waiver or variance of Rule 4 CCR 723-2-2213(d)(II) (motion for waiver or variance).  The ALJ will order that the motion for waiver or variance must:  (a) identify each wire center for which a waiver or variance is sought; (b) for each identified wire center, specify the precise geographic area for which ECA designation is sought; and (c) for each geographic area for which ECA designation is sought, identify the testimony (by witness, page numbers, and line numbers) and the attachments (by number and page numbers) that contain the facts that support the motion.  

By this Interim Decision, the ALJ will enlarge the response time to a motion for waiver or variance filed pursuant to this Interim Decision:  (a) if the motion accompanies Staff’s direct testimony, response to that motion will be due not later than the date for filing answer testimony and attachments; (b) if the motion accompanies a party’s answer testimony and attachments, response to that motion will be due not later than the date for filing rebuttal testimony and attachments and for filing cross-answer testimony and attachments.  

27. The ALJ will order that a party filing a response to a motion for waiver or variance must comply with the filing requirements set out in ¶ 26, supra.  

E. Burden of Proof.  

28. In Decision No. C14-1163 at ¶ 11, the Commission directs Staff to “present direct testimony that includes data-specific information showing which wire center serving areas listed in Attachment A [to Decision No. C14-1163] are subject to effective competition or are ‘without effective competition’ for basic service, applying the criteria in” § 40-15-207, C.R.S.  To accomplish this, the Commission directs Staff to do at least the following:  (a) update “the data used in [Proceeding No. R12-862T] for Amended Exhibit 2 and the coverage maps for the specific wire center serving areas listed in Attachment A [to Decision No. C14-1163 in order] to address changes in coverage offered by providers in the relevant areas and to include directives set forth in” Decision No. C14-1163 (Decision No. C14-1163 at ¶ 12; see also id. at ¶ 13 (encouraging Staff to present data in maps as was done in Proceeding No. 10M-565T
)); and (b) provide direct testimony containing its recommendations on “including or excluding areas in this proceeding with data indicating that CenturyLink and at least one other facilities-based provider are present and offering service in the serving area” (Decision No. C14-1163 at ¶ 14).  

29. In light of these directions, at the prehearing conference, the Parties discussed which party, if any, bears the burden of proof in this Proceeding.  The Parties stated:  (a) a party that asserts that a particular wire center is an ECA bears the burden of proof with respect to that assertion; and (b) a party that asserts that a geographic area other than a wire center is an ECA bears the burden of proof with respect to that assertion.  The ALJ agrees.  

30. As a general rule, the moving party bears the burden of proof by a preponderance of the evidence with respect to the relief sought.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  In this case, the Commission commenced this Proceeding; thus, there is no moving party per se in this Proceeding.  This does not negate the applicability of the general rule that the party seeking relief (in this case, designating a wire center as an ECA
) bears the burden of proof.  Thus, no one party bears the burden of proof in this Proceeding.  

F. Approach for Evaluation of Wire Centers.  

31. In Decision No. C14-1163 at ¶ 6, the Commission stated:  

 
In Proceeding No. 13M-0422T, the Commission implemented the process established in [Proceeding No. 12R-862T] and reviewed 56 of the 283 wire 
center serving areas in Colorado.  ...  The approach taken to determine 
effective competition areas in the 56 wire centers will serve as a model for effective competition determinations in this proceeding, subject to consideration of different testimony and arguments presented by the parties.  

(Emphasis supplied.)  

32. The Commission also gave these directions and instructions to the ALJ and the Parties:  
 
For wire center serving areas where evidence of competition is abundant, the Commission may be able to expedite consideration of the relevant factors.  We invite parties to stipulate agreement to information provided in reports, charts, graphs, and other documents presented in Staff’s direct testimony.  Parties also should consider entering into stipulations that address the criteria listed in 
[§ 40-15-207, C.R.S.]  We further instruct parties to indicate contested data and provide support for why such data may be unreliable or inaccurate.  We instruct the ALJ to expedite consideration of areas where there is agreement among the parties and where the evidence indicates effective competition.  

Decision No. C14-1163 at ¶ 17 (emphasis supplied).  

33. At the prehearing conference, the Parties explained the approach used in Proceeding No. 13M-0422T to make determinations concerning effective competition.  The Parties stated the process worked well and could be used in the instant Proceeding, but they observed that whether to designate as an ECA a geographic area other than a wire center was not an issue in Proceeding No. 13M-0422T.  The Parties cautioned that this issue adds a level of complexity not present in Proceeding No. 13M-0422T.  
34. To the extent practicable, the ALJ will use the approach used in Proceeding No. 13M-0422T
 and will expedite consideration of wire centers where the evidence supports a finding of effective competition and there is agreement with respect to the § 40-15-207(b), C.R.S., factors.  To facilitate this, the procedural schedule adopted by this Interim Decision has a date by which stipulations
 and settlements
 are to be filed.  
35. A stipulation or settlement that addresses one or more or the § 40-15-207(b), C.R.S., factors must be supported by sworn testimony.  The sworn testimony can be either a detailed affidavit
 appended to the stipulation or settlement or a reference to prefiled testimony and attachments, provided the referenced testimony and attachments are themselves verified.  The Parties’ statement of and agreement to “facts,” without more, will not suffice to support a stipulation or settlement.  There must be evidentiary support for each stipulated or settled 
§ 40-15-207(b), C.R.S., factor; this provides the Commission with an evidentiary record on which to make its decision.  
36. A stipulation or settlement that a specific wire center is an ECA must address all of the § 40-15-207(b), C.R.S., factors and must be supported by sworn testimony.  The sworn testimony can be either a detailed affidavit
 appended to the stipulation or settlement or a reference to prefiled testimony and attachments, provided the referenced testimony and attachments are themselves verified.  The Parties’ statement of and agreement to “facts,” without more, will not suffice to support a stipulation or settlement.  There must be evidentiary support for each stipulation or settlement that a specific wire center is an ECA and that the 
§ 40-15-207(b), C.R.S., factors are met; this provides the Commission with an evidentiary record on which to make its decision.  
37. The ALJ encourages the Parties to file stipulations and settlements in advance of the procedural schedule’s final date for filing stipulations and settlements.  The sooner a stipulation or settlement is filed, the sooner the ALJ can consider it.
  
G. Procedural Schedule.  

38. Staff will file direct testimony and attachments that contain, among other things, its recommendations concerning:  (a) which wire centers should be and which wire centers should not be designated as ECAs; and (b) the geographic areas (if any) that, although not wire centers, should be designated as ECAs.
  Other parties may file answer testimony and attachments that address (for example, support or oppose) Staff’s case.  
39. Answer testimony and attachments also may contain testimony in support of one or both of the following:  (a) the filing party’s recommendations that differ from Staff’s recommendations as to which of the 48 wire centers should be designated as ECAs; and (b) the filing party’s recommendations that differ from Staff’s recommendations as to the geographic areas that, although not wire centers, should be designated as ECAs (collectively, alternative recommendations).
  To accommodate this type of answer testimony, the procedural schedule permits the filing of sur-rebuttal testimony and attachments, as discussed infra.  
40. The ALJ will adopt the following procedural schedule, including hearing dates:  (a) not later than April 3, 2015, Staff will file its direct testimony and attachments and its motion for waiver or variance; (b) not later than July 10, 2015, each other party will file its answer testimony and attachments,
 its motion for waiver or variance, and its response to Staff’s motion for waiver or variance; (c) not later than August 28, 2015, Staff will file its rebuttal testimony and attachments
 and its response to a motion for waiver or variance filed with answer testimony and attachments; (d) not later than August 28, 2015, each other party will file its cross-answer testimony and attachments
 and its response to a motion for waiver or variance filed with answer testimony and attachments; (e) not later than October 9, 2015, each party that sponsors alternative recommendations will file its sur-rebuttal testimony and attachments limited to those alternative recommendations;
 (f) not later than October 23, 2015, each party will file its corrected testimony and attachments; (g) not later than noon on October 30, 2015, each party will provide to Staff counsel that party’s witness availability and that party’s estimates of 
cross-examination;
 (h) not later than October 30, 2015, each party will file its prehearing motions, including (without limitation) dispositive motions, motions in limine, and motions to strike testimony and attachments; (i) not later than November 2, 2015, the Parties will file any stipulation
 and any settlement reached;
 (j) not later than November 5, 2015, Staff will file a matrix that sets out the proposed order of witnesses and, as to each witness, provides each party’s estimate of cross-examination;
 (k) the evidentiary hearing will be held November 9, 10, 12, 13, 16-20, and 23, 2015;
 and (l) not later than December 11, 2015, each party will file its 
post-hearing statement of position, to which (absent further order) no response will be permitted.  

A party may file a motion for permission to file a response to a post-hearing statement of position if:  (a) the party seeks to respond to an issue raised in a statement of position that the party could not reasonably have anticipated; (b) the motion is accompanied by 

41. the response the party seeks to file; and (c) the party files the motion not later than December 18, 2015.  By this Interim Decision, the ALJ will shorten, to two business days, the response time to a motion for permission to file a response to a post-hearing statement of position.  

42. At this time the ALJ will not schedule a final prehearing conference.  Should a party believe that a final prehearing conference would be beneficial, the party may file an appropriate motion.  

43. The Parties are advised and are on notice that absent a showing of unusual circumstances, the ALJ will not permit a party to ask its witness, during direct examination, to make one or more corrections to prefiled testimony or to an attachment to prefiled testimony.  The ALJ expects a sponsoring party to assure that all necessary corrections have been prefiled in accordance with the procedural schedule and to assure that, when offered as an exhibit at hearing, its witness’s testimony and attachments are as prefiled and include all corrections filed pursuant to the procedural schedule.  

H. Testimony and Attachments.  

44. The Parties are advised and are on notice that:  (a) the cover sheet of a witness’s testimony must identify the type(s) of testimony presented in the testimony;
 and (b) if a witness’s testimony contains more than one type of testimony, then within the testimony the witness must demarcate the point at which each type of testimony begins and ends.  The identification of the types of testimony presented and demarcation of the beginning and the end of each type of testimony will assist the Commission, the ALJ, and the Parties and will help to produce a clear evidentiary record.  

45. There may be testimony and attachments that contain highly confidential information or information claimed to be confidential, or both.  With respect to such testimony and attachments, and assuming the entire document is not confidential, the Parties are advised and are on notice that:  (a) any portion of a witness’s testimony and attachments that contains information claimed to be confidential must be clearly marked (e.g., shaded), and each page must state at the top (e.g., in the heading):  “This page contains confidential information as shown”; (b) any portion of a witness’s testimony and attachments that contains highly confidential information must be clearly marked (e.g., shaded), and each page must state at the top (e.g., in the heading):  “This page contains highly confidential information as shown”; (c) if the same page contains both information claimed to be confidential and highly confidential information, the highly confidential information must be differentiated from the information claimed to be confidential (e.g., by use of different shading), and each page must state at the top (e.g., in the heading):  “This page contains highly confidential information and confidential information as shown”; and (d) the public version of a document that contains highly confidential information or information claimed to be confidential, or both, must identify (e.g., in the heading) each page on which that information appears.  

46. The Parties are advised and are on notice that Rule 4 CCR 723-1-1101(a) requires the cover page of a document to state that the document contains confidential information and to identify where in the document the confidential information is found.  The Parties are advised and are on notice that the same notice requirement applies to a document that contains highly confidential information.  

47. The Parties are advised and are on notice that a sponsoring party must assure that the page numbers and the line numbers are the same in the public version of a document, the confidential version of the document, and the highly confidential version of the document.  

48. In Decision No. C14-1163 at ¶ 13, the Commission stated:  

 
While we note that compilations of data in charts or matrices are beneficial for review especially when considering data specific to a particular wire center serving area, we request that Staff (and subsequently CenturyLink and other parties) file as exhibits the data underlying any such compilations.  
(Emphasis supplied.)  At the prehearing conference, the Parties requested that the ALJ not order the filing of the underlying data.  At this time, the ALJ will not order the Parties to file the data underlying charts or matrices presented in testimony and attachments.  Nonetheless, the ALJ encourages the Parties to file underlying data to the extent practicable.  

49. The ALJ reminds the Parties that the Commission has instructed them “to indicate contested data and provide support for why such data may be unreliable or inaccurate” (Decision No. C14-1163 at ¶ 17).  The ALJ expects each party to follow these instructions as it prepares its testimonies and attachments.  

I. Hearings to Take Public Comment.  

50. At the prehearing conference, the Parties requested that the ALJ hold at least one hearing to take public comment.  In support of that request, the Parties stated:  (a) this Proceeding differs from Proceeding No. 13M-0422T, in which no hearing to take public comment was held, and a hearing to take public comment may provide information that is useful to the Commission and the Parties; (b) the wire centers at issue in this Proceeding are in the more rural areas of Colorado; (c) the outcome of this Proceeding may determine the extent to which rural customers’ voice service will be supported by the Colorado High Cost Support Mechanism; (d) customers are in the best position to describe or to explain the extent to which they have or lack competitive alternatives to CenturyLink voice service;
 and (e) in light of the potential impact on rural customers, transparency is important.  

51. The stated reasons are persuasive.  Hearings to take public comments allow customers in the 48 wire centers to provide information that will inform the decisions in this Proceeding.  The ALJ will hold four hearings to take public comment.  

52. At the request of the ALJ, on January 16, 2015, Staff filed (after consultation with the other parties) a Notice Regarding Location of Venues for Public Comment Hearings (Notice Regarding Location).  

53. Based on the location of the 48 wire centers, the ALJ determined during the prehearing conference that one hearing to take public comment will be held in Denver, Colorado and that one will be held in Colorado Springs, Colorado.  
54. In the Notice Regarding Venue, Staff reported that the Parties recommended that one hearing to take public comment be held in Fort Morgan, Colorado.  Staff also reported that the Parties could not agree on the location for the fourth hearing to take public comment:  CenturyLink proposes a location on the Western Slope, and the remaining parties propose Alamosa, Colorado.  After considering the Notice Regarding Location and the location of the 48 wire centers at issue, the ALJ will hold one hearing to take public comment in Fort Morgan, Colorado and will hold one hearing to take public comment in Delta, Colorado.  

In the Notice Regarding Location, Staff proposes that the hearings to take public comment be held the week of July 13 through 17, 2015 and represents that the other parties agree 

55. to these dates.  These dates fall between the filing of answer testimony and the filing of rebuttal testimony and cross-answer testimony.  Holding the hearings to take public comment in the proposed timeframe will allow members of the public to read the direct and answer testimonies in advance and (if they wish to do so) to address the recommendations in those testimonies and will permit the Parties to respond -- in rebuttal testimony and in cross-answer testimony -- to the testimony received during the hearings to take public comment.  

56. By separate Interim Decision, the ALJ will schedule the hearings to take public comment as follows:  (a) July 14, 2015 in Delta, Colorado; (b) July 15, 2015 in Colorado Springs, Colorado; (c) July 16, 2015 in Fort Morgan, Colorado; and (d) July 17, 2015 in Denver, Colorado.  Each hearing to take public comment will begin at 4:00 p.m. and will continue until not later than 7:00 p.m.  The separate Interim Decision that schedules the hearings to take public comment will contain the address of the site for each hearing to take public comment.  

57. At least the following will apply to each hearing to take public comment:
  


a.
An individual who is a representative of, an employee of, or a member of a party in this Proceeding will not be permitted to provide comments at the hearings to take public comment.  Parties will make their statements through testimony at the evidentiary hearing.  


b.
Members of the public making statements will be placed under oath, and their statements will be part of the evidentiary record in this Proceeding.  


c.
Parties, through their counsel, will have an opportunity to ask questions of those making statements.  

58. The hearings to take public comment hearing will be reported.  The ALJ encourages the Parties to order a transcript of each hearing to take public comment.  

J. Discovery and Related Matters.  

59. Except as modified by this Interim Decision, Rule 4 CCR 723-1-1405 will govern discovery in this matter.  

60. Subject to Rules 4 CCR 723-1-1100 and 723-1-1101, discovery requests and discovery responses will be served on all Parties.  

61. The last day to propound discovery addressed to rebuttal testimony and attachments is October 9, 2015.  
62. The last day to propound discovery addressed to cross-answer testimony and attachments is October 9, 2015.  
63. The last day to propound discovery addressed to sur-rebuttal testimony and attachments is October 16, 2015.  
64. Parties may serve discovery on Monday through Thursday until 5:00 p.m. Mountain Time (MT) and may serve discovery on Friday until 3:00 p.m. MT.  Discovery served later than these stated times will be deemed to be served on the next business day.  

65. Parties may not serve discovery on days on which the Commission is not open for business (i.e., Saturday, Sunday, and a Colorado state holiday).  Discovery served on these days will be deemed to be served on the next business day.  

66. Motions pertaining to discovery may be filed at any time.  Absent further order, written responses to motions pertaining to discovery will be filed.  By this Interim Decision, the ALJ will shorten, to three business days, the response time to a motion pertaining to discovery.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

K. Confidential Information and Highly Confidential Information.  

67. Rules 4 CCR 723-1-1100 and 723-1-1101 govern the treatment of confidential information (i.e., information claimed to be confidential) and of information for which extraordinary protection is sought.  

68. At the prehearing conference, some parties suggested that, to avoid the filing of multiple motions, the ALJ should consider preemptively designating certain types of data as highly confidential and providing extraordinary protection to those data.  The ALJ will not do so because designating information as highly confidential and determining the appropriate extraordinary protections to be afforded information designated as highly confidential require evaluation in light of the factors and considerations contained in Rule 4 CCR 723-1-1101(b).  
69. Rules 4 CCR 723-1-1101(b) and 723-1-1101(d) specify the process by which information is designated as highly confidential and extraordinary protection is granted to that highly confidential information.  The Parties are advised and are on notice that -- and the ALJ will order that -- a party that claims that information is highly confidential must file an appropriate motion in this Proceeding to obtain a ruling that the information is highly confidential and a ruling on the extraordinary protection to be afforded to that highly confidential information.  The Parties are advised and are on notice that -- and the ALJ will order that --information is not highly confidential unless, in this Proceeding, there is a decision that finds the information to be highly confidential and that establishes the extraordinary protection to be afforded to that information.
  

70. Motions to designate information as highly confidential and to obtain extraordinary protection may be filed at any time.  Absent further order, written responses to such motions will be filed.  By this Interim Decision, the ALJ will shorten, to three business days, the response time to a motion to designate information as highly confidential and to obtain extraordinary protection.  If necessary, the ALJ will hold a hearing on such a motion as soon as practicable after the motion and response are filed.  

71. The Parties are advised and are on notice that Staff has access to all highly confidential information and to all information claimed to be confidential.  A party may not refuse to provide, and may not delay providing, information to Staff based on a claim that the information is highly confidential or confidential.  

During the course of this Proceeding, the following situation may arise:  (a) a party wishes to challenge (e.g., through testimony or cross-examination) another party’s testimony that includes data-specific information in support of, or in opposition to, a Commission finding that a particular wire center is an ECA; (b) in order to do so, the party needs access to information that the ALJ has determined is highly confidential and to which the party does not have access under the terms of the ALJ’s protective order; and (c) the party whose information it is will not agree to provide the information to the party that wishes to challenge the testimony.  At the prehearing conference, the Parties suggested that each such situation 

72. should be addressed as it arises.  The ALJ agrees and will address each such situation on a 
case-by-case basis.  

L. Marking the Hearing Exhibits.  

73. Each type of a witness’s testimony and attachments (e.g., direct, answer, rebuttal, cross-answer, sur-rebuttal) will be one hearing exhibit.  

74. Hearing exhibits will be marked numerically and sequentially, beginning with the number 1, irrespective of the sponsoring party.  

75. Prefiled testimonies and attachments will be the first hearing exhibits and will be given hearing exhibit numbers such that all the testimonies and attachments sponsored by one witness are together.  As an example, assume that CenturyLink witness Rodgers-Wilson prefiles answer testimony, cross-answer testimony, and sur-rebuttal testimony.  His testimonies and attachments will be marked as Hearing Exhibits No. 20 (answer), No. 21 (cross-answer), and No. 22 (sur-rebuttal).  

There may be testimony and attachments that contain highly confidential information or confidential information, or both.  With respect to such testimony and attachments, the Parties are advised and are on notice that:  (a) any portion of a witness’s testimony and attachments that contains confidential information will be marked as Confidential Hearing Exhibit No. XXA and, at the hearing, will be in a separate and sealed envelope marked in accordance with Rule 4 CCR 723-1-1101(a)(III), disregarding the reference to filing through the E-Filings System;
 (b) any portion of a witness’s testimony and attachments that contains highly confidential information will be Highly Confidential Hearing Exhibit No. XXB and, at the 

76. hearing, will be a separate and sealed envelope marked in accordance with Rule 4 CCR 
723-1-1101(a)(III), disregarding the reference to filing through the E-Filings System;
 (c) if a page contains both confidential information and highly confidential information, the highly confidential information will be redacted from the page in the Confidential Hearing Exhibit XXA; and (d) if a page contains both confidential information and highly confidential information, the highly confidential information will be differentiated (e.g., by different shading) from the confidential information in the Highly Confidential Exhibit XXB.  

77. As an example of hearing exhibit marking, assume that Viaero witness 
Manning-Luck files answer testimony and attachments that contain confidential information and highly confidential information and files cross-answer testimony and attachments that contain highly confidential information.  Her answer testimony and attachments have one hearing exhibit number (in the example, Hearing Exhibit No. 30); the pages containing the confidential information are Confidential Hearing Exhibit No. 30A; and the pages containing the highly confidential information are Highly Confidential Hearing Exhibit No. 30B.  Her cross-answer testimony and attachments have one hearing exhibit number (in the example, Hearing Exhibit No. 31); and the pages containing the highly confidential information are Highly Confidential Hearing Exhibit No. 31B.  

M. Additional Matters and Advisements.  

The Commission intends to issue at least one substantive decision in this Proceeding.  At the prehearing conference, the Parties discussed whether there is a legal impediment to a substantive decision in this Commission-designated miscellaneous proceeding.  

78. The Parties agreed that there is no impediment to the Commission’s issuing one or more substantive decisions in this Proceeding because:  (a) a proceeding’s character (e.g., investigation, adjudication) is determined more by the procedures used in a proceeding than by the proceeding’s designation; (b) the Parties are on notice that this is an adjudication and are aware that the Commission will issue substantive decisions; and (c) treating this Proceeding as an adjudication will help protect the Parties’ due process rights.  The ALJ agrees and finds that there is no impediment to the issuance of one or more final Commission decisions in this Proceeding.  

79. There are 48 wire centers at issue in the first phase of this Proceeding; and numerous recommendations are likely to be made concerning many, if not all, of those wire centers.  In addition, whether to designate a wire center as an ECA requires evaluation of that wire center using the § 40-15-207(b), C.R.S., factors.
  Developing a record that permits the Commission, the ALJ, and the Parties to follow and to understand the prefiled testimony and oral examination as they relate to each wire center will be a difficult task.  The Parties are advised and are on notice that they must take steps to help assure that the evidentiary record is clear and will allow the Commission and the ALJ to follow and to understand which wire center is being discussed in the prefiled testimony and during oral examination.  

II. ORDER  
A. It Is Ordered That:  
1. The caption of this Proceeding is amended to the caption set out in this Interim Decision.  

2. Administrative Staff of the Commission shall change Commission records to reflect the caption of this Proceeding as set out above.  

3. Consistent with the discussion above, no party may add to or subtract from the list of 48 wire centers shown in Attachment A to Decision No. C14-1163 at 1 as having three or more providers.  

4. A party that seeks a variance or waiver of Rule 4 Code of Colorado Regulations 723-2-2213(d)(II) to allow designation of an area other than a wire center as an Effective Competition Area (ECA) shall:  (a) address the issue (including the Rule 4 Code of Colorado Regulations 723-1-1003(b) elements) on a wire center by wire center basis in the first round of testimony and attachments filed by that party; and (b) accompany that testimony with a 
Rule 4 Code of Colorado Regulations 723-1-1003(b) motion for waiver or variance of 
Rule 4 Code of Colorado Regulations 723-2-2213(d)(II).  

5. The Rule 4 Code of Colorado Regulations 723-1-1003(b) motion ordered in Ordering Paragraph No. 4 shall:  (a) identify each wire center for which a waiver or variance is sought; (b) for each identified wire center, specify the precise geographic area for which ECA designation is sought; and (c) for each geographic area for which ECA designation is sought, identify the testimony (by witness, page numbers, and line numbers) and the attachments (by number and page numbers) that contain the facts that support the motion.  

6. Consistent with the discussion above, response time to a Rule 4 Code of Colorado Regulations 723-1-1003(b) motion filed pursuant to Ordering Paragraph No. 4 is as set out in ¶ 27, above.  A party that opposes a Rule 4 Code of Colorado Regulations 723-1-1003(b) motion filed pursuant to Ordering Paragraph No. 4 shall provide in its response the information described in the last sentence of ¶ 26, above.  

7. The evidentiary hearing in this Proceeding is scheduled for the following dates, at the following times, and in the following location:  

DATES:
November 9, 10, 12, 13, 16 through 20, and 23, 2015  

TIMES:
9:00 a.m. on each day, except as follows:  


10:30 a.m. on Thursday, November 12  


10:30 a.m. on Wednesday, November 18  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

8. The following procedural schedule is adopted:  (a) not later than April 3, 2015, Staff of the Commission (Staff) shall file its direct testimony and attachments and its motion for waiver or variance; (b) not later than July 10, 2015, each party (other than Staff) shall file its answer testimony and attachments, its motion for waiver or variance, and its response to Staff’s motion for waiver or variance; (c) not later than August 28, 2015, Staff shall file its rebuttal testimony and attachments and its response to a motion for waiver or variance filed with answer testimony and attachments; (d) not later than August 28, 2015, each party (other than Staff) shall file its cross-answer testimony and attachments and its response to a motion for waiver or variance filed with answer testimony and attachments; (e) not later than October 9, 2015, each party that sponsors on or more alternative recommendations shall file its sur-rebuttal testimony and attachments limited to its alternative recommendations; (f) not later than October 23, 2015, each party shall file its corrected testimony and attachments; (g) not later than noon on October 30, 2015, each party shall provide to Staff counsel that party’s witness availability and that party’s estimates of cross-examination; (h) not later than October 30, 2015, each party shall file its prehearing motions; (i) not later than November 2, 2015, the Parties shall file any stipulation and any settlement reached; (j) not later than November 5, 2015, Staff shall file a matrix that sets out the proposed order of witnesses and, as to each witness, provides each party’s estimate of cross-examination; and (k) not later than December 11, 2015, each party shall file its post-hearing statement of position, to which (absent further order) no response will be permitted.  

9. Consistent with the discussion above and as described above, Parties shall identify highly confidential information and information claimed to be confidential that is contained in testimony and attachments and other documents filed in this Proceeding.  

10. Not later than December 18, 2015, a party may file a motion for permission to file a response to a post-hearing statement of position.  The filing party must meet the requirements set out in ¶ 41, above.  

11. Response time to a motion for permission to file a response to a post-hearing statement of position is shortened to two business days from the date of service.  

12. Consistent with the discussion above, four hearings to take public comments will be held during the week of July 13-17, 2014 and will be scheduled by separate Interim Decision.  

13. Except as modified by this Interim Decision, Rule 4 Code of Colorado Regulations 723-1-1405 governs discovery in this Proceeding.  

14. The provisions of ¶¶ 60-66, above, govern discovery in this Proceeding.  

15. Unless otherwise ordered, response time to a motion pertaining to discovery is shortened to three business days from the date of service.  

16. Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101 govern treatment of information claimed to be confidential in this Proceeding.  

17. The Parties shall comply with the requirements contained in Rule 4 Code of Colorado Regulations 723-1-1101(a)(I).  

18. Rule 4 Code of Colorado Regulations 723-1-1101(b) and this Interim Decision govern motions for extraordinary protection of information claimed to be highly confidential in this Proceeding.  

19. Unless otherwise ordered, response time to a motion to designate information as highly confidential and to obtain extraordinary protection is shortened to three business days from the date of service.  

20. Consistent with the discussion above, information is not highly confidential in this Proceeding absent a ruling in this Proceeding that the information is highly confidential.  

21. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  
22. This Interim Decision is effective immediately.  
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�  Unless the context indicates otherwise, reference in this Interim Decision to CenturyLink is to the following entities, collectively:  Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc.  


�  Unless the context indicates otherwise, reference in this Interim Decision to Sprint is to the following entities, collectively:  Sprint Communications Company L.P. and Sprint Spectrum L.P., doing business as Sprint PCS.  On December 19, 2014, W. Richard Morris, Esquire, withdrew as counsel for Sprint.  


�  Unless the context indicates otherwise, reference in this Interim Decision to AT&T is to the following entities, collectively:  AT&T Corp. and Teleport Communications America, LLC.  


�  That Interim Decision was issued on November 7, 2014, in this Proceeding.  


�  That Interim Decision was issued on November 18, 2014, in this Proceeding.  


�  A transcript of the prehearing conference has been filed.  


�  In advance of the prehearing conference, Staff provided to the ALJ and the Parties (but did not file) a document that outlined the Parties’ positions on the issues raised in Decision No. R14-1343-I.  The ALJ and the Parties used that document during the prehearing conference.  


�  In this Interim Decision and for ease of reference, the terms “wire center serving area” and “wire center” are used interchangeably.  See note 14, infra.  


�  From reading Attachment A to Decision No. C14-1163, one cannot discern:  (a) whether each carrier provides service throughout, or the extent to which a carrier provides service in, the wire center; and (b) whether a carrier must provide service throughout, or the extent to which a carrier must provide service in, a wire center in order to be considered a carrier providing service within the wire center.  Reference in this Interim Decision to the number of carriers listed in each wire center shown on Attachment A to Decision No. C14-1163 is not -- and is not intended to be -- a ruling on these issues.  As necessary to reach a decision in this phase, the ALJ will address these issues based on the record.  


�  This ruling clarifies and reconciles the oral rulings made during the prehearing conference.  


�  Proceeding No. 12R-862T was:  In the Matter of the Proposed Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2.  


�  Proceeding No. 13M-0422T was:  In the Matter of Commission Consideration of Effective Competition Areas and the Classification of Basic Local Exchange Service Pursuant to 4 CCR 723-1-2213.  


�  This Rule is found in the Rules Regulating Telecommunications Providers, Service, and Products, Part 2 of 4 Code of Colorado Regulations 723.  


�  As used this Interim Decision, unless the context indicates otherwise, the term “wire center” or “wire center serving area” refers to any geographic area that a party advocates be used as the relevant geographic area for determination of an ECA.  The use of the term wire center or wire center serving area is for ease of reference only and is not -- and is not intended to be -- an indication of the geographic area that, based on the evidentiary record, the ALJ will determine to be the relevant geographic area.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  In accordance with the amendments to the Rules of Practice and Procedure adopted by the Commission in Decision No. C14-1449 issued on December 9, 2014 in Proceeding No. 14R-0419ALL, prefiled testimony contains or includes attachments, not exhibits.  See, e.g., Decision No. C14-1449 at Attachment A (adopted rules in legislative drafting format).  The rule amendments will be effective on February 13, 2015.  


�  As an example, assume Staff seeks to have a geographic area other than a wire center designated as an ECA.  In that event, Staff’s direct testimony and attachments (i.e., Staff’s first round of testimony and attachments) will identify each wire center for which Staff seeks a waiver or variance, will specify the precise geographic area that Staff seeks to have designated as an ECA, and will contain Staff’s evidence and reasoning for each requested designation.  


�  Proceeding No. 10M-565T was:  The Creation of a Telecom Policy Advisory Group for the Purpose �of Informing the Commission on Current Advancements in Telecommunications Technology and the Telecommunications Marketplace Pursuant to § 40-15-101, C.R.S.  


�  At present, none of the 104 wire centers is designated as an ECA; and there is no presumption with respect to ECA status.  The status quo is:  no wire center has not been determined to be an ECA.  In this Proceeding, a party seeking to change the status quo bears the burden of proof.  


�  The ALJ understands this process to be similar to that used for summary judgment pursuant to Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 56, including Colo.R.Civ.P. 56(d).  Colo.R.Civ.P. 56(d) sets out the process to be used when a case is not fully adjudicated on a motion for summary judgment.  


�  Rule 4 CCR 723-1-1407 governs stipulations.  


�  Rule 4 CCR 723-1-1408 governs settlements.  


�  The affidavit must meet the Colo.R.Civ.P. 56(e) requirements for an affidavit filed in support of a motion for summary judgment.  


�  The affidavit must meet the Colo.R.Civ.P. 56(e) requirements for an affidavit filed in support of a motion for summary judgment.  


� The ALJ may approve, may recommend (as a condition of approval) modification of, or may reject a proffered settlement or stipulation.  Rules 4 CCR 723-1-1407 and 723-1-1408.  


� As discussed above, Staff has the burden of proof with respect to its recommendations.  


� Unless the context indicates otherwise, reference in this Interim Decision to alternative recommendations means one or more alternative recommendations.  


    The testimony and attachments supporting the filing party’s alternative recommendations constitute the filing party’s “direct” case.  As discussed above, the filing party has the burden of proof with respect to its alternative recommendations.  


�  In its answer testimony, assuming that it has alternative recommendations, a party will present its “direct” testimony in support of those alternative recommendations.  


�  If one or more of the other parties present in answer testimony “direct” testimony in support of alternative recommendations, then Staff will present in rebuttal testimony its “answer” testimony to the “direct” testimony supporting the alternative recommendations.  In addition and if it wishes to do so, in its rebuttal testimony Staff will respond to the testimony received during the hearings to take public comment.  See discussion of hearings to take public comment infra.  


�  Cross-answer testimony responds only to answer testimony; it does not respond to Staff’s direct testimony.  A party may file cross-answer testimony even if that party did not file answer testimony.  


If a party presents in answer testimony “direct” testimony in support of its alternative recommendations, then another party (other than Staff) will present in cross-answer testimony its “answer” testimony to the alternative recommendations “direct” testimony.  In addition and if it wishes to do so, in its cross-answer testimony a party (other than Staff) will respond to the testimony received during the hearings to take public comment.  See discussion of hearings to take public comment infra.  


�  The sur-rebuttal testimony is “rebuttal” testimony that responds to all “answer” testimony to the filing party’s alternative recommendations, whether that “answer” testimony was presented in rebuttal testimony or in cross-answer testimony.  


�  The ALJ adds this requirement; it was not discussed at the prehearing conference.  


� The Parties are advised and are on notice that the ALJ will not admit by stipulation prefiled testimony and attachments unless they are verified (e.g., accompanied by an affidavit).  


�  A stipulation or settlement must be supported as discussed supra.  The ALJ strongly encourages the Parties to file stipulations and settlements in advance of this date.  


�  The ALJ adds this requirement; it was not discussed at the prehearing conference.  


�  During the prehearing conference, the ALJ stated that the hearing would be held November 9 through 13, 2015 and November 16 through 20, 2015.  The ALJ did not notice that November 11, 2015 is Veterans Day and a Colorado state holiday.  No hearing will be held on that date.  To retain ten hearing days, the ALJ substitutes November 23, 2015 for November 11, 2015.  


�  For example, in one witness’s testimony, Staff may file the following types of testimony:  (a) rebuttal testimony; (b) “answer” testimony responding to alternative recommendations; and (c) testimony responding to testimony presented at the hearings to take public comment.  


�  One factor to be considered in determining whether a wire center is an ECA is “[t]he ability of consumers in the relevant geographic area to obtain service from other providers at reasonable and comparable rates, on comparable terms, and under comparable conditions” (§ 40-15-207(b)(III), C.R.S.).  


�  Additional procedures may be contained in the Interim Decision that schedules the hearings to take public comment.  


�  Thus, the extension to other proceedings of a determination that information is highly confidential, which extension is afforded by Rule 4 CCR 723-1-1100(f), is inapplicable in this Proceeding.  


�  Unless the entire document is confidential, only the pages or portions that contain confidential information will be in the confidential hearing exhibit.  


�  Unless the entire document is highly confidential, only the pages or portions that contain highly confidential information will be in the highly confidential hearing exhibit.  


�  This includes § 40-15-207(b)(V), C.R.S. (“Such other factors as the commission deems appropriate”).  
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