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I. STATEMENT

1. This proceeding concerns Civil Penalty Assessment Notice (CPAN) No. 110396 issued by Staff of the Colorado Public Utilities Commission (Staff) on May 14, 2010 September 3, 2014 to Respondent Anthony Muzak, doing business as Denver Executive Chauffeur (Denver Executive).
  The CPAN assessed Denver Executive a total penalty of $1,512.50 for five violations of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, including an additional 10 percent surcharge.  CPAN No. 110396 was served upon Respondent on May 15, 2010September 5, 2014.

2. The Public Utilities Commission (Commission or PUC) referred this matter to an administrative law judge for resolution during its weekly meeting held October 1, 2014.

3. Staff and Denver Executive are the only parties to this proceeding.   

4. By Decision No. R14-1207-I, issued October 2, 2014, Staff was ordered to disclose whether any of the counts in the CPAN allege violation of a safety rule promulgated by the Commission. On November 10, 2014, Staff disclosed that all counts in the CPAN allege violation of a safety rule promulgated by the Commission.
5. By the Commission’s Order Setting Hearing and Notice of Hearing, issued September 10, 2014, a hearing was scheduled to commence in this matter on November 24, 2014.  At the scheduled time and place, the hearing was convened.  Staff appeared through counsel and Respondent appeared pro se.  As a preliminary matter, Staff requested a continuance of the hearing.  Due to a medical condition, a witness for Staff was unable to testify.  

6. By Decision No. R14-1407-I, issued November 24, 2014, the hearing was continued to an agreed-upon date and time.  At the scheduled time and place the hearing continued.  Staff appeared through counsel.  Although late, Respondent appeared pro se.  William Schlitter, Criminal Investigator for the Commission, testified on behalf of Staff in support of the allegations in the CPAN.  Mr. Muzak testified in his defense.  Hearing Exhibits 1 through 13 were identified, offered, and admitted into evidence.  
7. The undersigned ALJ has considered all arguments and evidence presented, even if such argument and/or evidence is not specifically addressed herein, in reaching this Recommended Decision.  

8. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT

9. William Schlitter is a Criminal Investigator for the Commission.  His duties include conducting Safety and Compliance Reviews of registered motor carriers and investigating complaints against motor carriers to verify compliance with Commission rules and Colorado law. 
10. Respondent is a luxury limousine carrier currently operating pursuant to Commission Permit No. LL-01941.  Hearing Exhibit 1. Respondent initially filed an application for authority with the Commission in February of 2011.  The portion of the application available in Commission records was admitted without objection as Hearing Exhibit 2.
11. Mr. Schlitter conducted a Safety and Compliance Review (SCR) of Denver Executive in September 2011. In the SCR Final Report, dated September 30, 2011, Violation 8 was described as “You have permitted drivers to drive who have not submitted their fingerprints for a background check.  Example Anthony Muzak  Date Driven:  9/29/2011.”  
12. Upon completion of his review, Mr. Schlitter explained the violations found as to Mr. Muzak.  The report expressly included the requirement that Respondent ensure all drivers submitted their “fingerprints to the PUC for a background check.”  Hearing Exhibit 3 at 4.  
13. Respondent acknowledged receiving a copy of the 2011 SCR and that the violations cited therein had been explained to him.  Hearing Exhibit 3 at 4.
14. The SCR final report expressly informed Respondent that the Commission could assess civil penalties for violations noted in the SCR and stated that Respondent must take remedial action to correct deficiencies. Hearing Exhibit 3.  
15. Mr. Schlitter explained that the policy and purpose of conducting an initial SCR is to generally evaluate compliance and to educate carriers regarding the Commission’s rules.  Forms are shared with the carrier to encourage and assist carriers in complying with applicable requirements.  Generally, and in this case in particular, violations were noted in the first SCR and used as an opportunity to provide additional detail to the carrier regarding their obligations as well as to resolve violations.  No civil penalty was proposed as a result of the 2011 SCR.
16. In the 2011 application for a permit, Respondent was referred to the Commission’s rules regulating transportation by motor vehicle.  Hearing Exhibit 2.  Respondent executed the statement and verification of the application including that “registrant is familiar with and will comply with the applicable PUC’s Rules Regulating Transportation by Motor Vehicle.”    Hearing Exhibit 2.

17. Despite the obligations undertaken by the carrier and the Commission’s efforts to educate and assist the carrier, Mr. Muzak’s fingerprints were not submitted to the Commission until August 29, 2014.  Hearing Exhibit 6.
 

18. On August 29, 2014, Respondent also appeared at the Commission for an SCR.  See Hearing Exhibits 4 and 5.  Among other documents, Respondent provided Daily Shift Records for August 24 through 28, 2014, which documented that Mr. Muzak had driven on those dates without having submitted his fingerprints for a background check. Hearing Exhibit 8. Mr. Muzak, also confirmed that he was hired to drive as of January of 2012. 
19. Mr. Schlitter prepared a Driver Qualification Worksheet for Anthony Muzak during the course of investigation based upon information provided.  See Hearing Exhibit 9.  Based upon the information reviewed, Mr. Schlitter determined that Respondent permitted Anthony Muzak to drive without having submitted his fingerprints for a background check on each day from August 24, 2014 through August 28, 2014.  Mr. Schlitter opined that Mr. Muzak had been driving since 2011 and that other repeat violations had occurred. 
20. Based on his investigation, Mr. Schlitter issued CPAN No. 110396 to Denver Executive. Hearing Exhibit 11.  Denver Executive was cited for five violations for permitting a driver to drive that had not submitted fingerprints to the Commission, in violation of Commission requirements.  Hearing Exhibit 11.  CPAN No. 110396 was served upon Respondent via certified mail.  Hearing Exhibits 12 and 13.
21. The only defense presented in response to Staff’s case was through the testimony of Mr. Muzak.  He testified that he was confused about Commission requirements and that he thought providing his fingerprints to Denver International Airport was adequate.  He did not understand that they needed to be provided to the PUC.
III. DISCUSSION 

22. The evidence establishes the Commission’s jurisdiction in this proceeding.  Mr. Schlitter served the CPAN upon Respondent via certified mail in accordance with 
§ 40-7-116, C.R.S.  The Commission has subject matter jurisdiction over this case and personal jurisdiction over Respondent.
23. Commission enforcement personnel have authority to issue CPANs under 
§ 40-7-116, C.R.S.  That statute provides that the Commission has the burden of demonstrating a violation by a preponderance of the evidence. The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

24. Section 40-10.1-108, C.R.S., directs the Commission to promulgate safety rules to promote safety of operation for motor carriers.  The Commission’s safety rules contained in Rules 6100 through 6199 of the Rules Regulating Transportation by Motor Vehicle 4 CCR 
723-6 were promulgated pursuant thereto to promote safety of operation of motor carriers.  Those rules apply to limited regulation carriers, including luxury limousines. Rule 6100; 
§ 40-10.1-301, C.R.S. 
25. Section 40-10.1-108(2), C.R.S., directs the Commission to use the U.S. Department of Transportation regulations in fashioning safety rules.  Certain regulations from the Federal Motor Carrier Safety Regulations, inter alia, 49 Code of Federal Regulations Part 391, have been incorporated by reference in Commission rules applicable to Colorado motor carriers.  Rule 6102(a)(I).
26. Rule 6105(c) 4 CCR 723 requires that drivers submit a set of fingerprints for a criminal history record check to the Commission within ten days of contracting or being employed to drive.  This requirement is in accordance with § 40-10.1-110(3), C.R.S., which contains, based upon the results of the criminal record check that occurs once the fingerprints are submitted, criteria that disqualifies the individual from driving for a motor carrier.
27. Where the owner or other person allows a driver to operate in a way that violates statute or rule, when the person knows or has reason to know that the driver is engaged in a violation, civil penalties against the carrier are authorized.  § 40-7-112(3), C.R.S.  A carrier is prohibited from allowing a driver to drive if the driver has not complied with Rule 6105 as well as § 40-10.1-110, C.R.S. See Rule 6105(i).  
28. Denver Executive presents no credible defense to Staff’s claims.  
29. The evidence establishes that Anthony Muzak’s fingerprints were not submitted to the Commission prior to August 29, 2014, let alone within the ten-day timeframe in Rule 6105(c).  Accordingly, it is found that Denver Executive violated the provisions of 4 CCR 723-6-6105(i)(I) as alleged in Counts 1 through 5 of the CPAN, and should be assessed a civil penalty for the violations.  By permitting Mr. Muzak to drive on August 24 through 28, 2014, Denver Executive is subject to a penalty for violating Rule 6105(i) 4 CCR 723-6.
30. Having found the above violations of the cited regulations, it is necessary to determine the amount of the civil penalty to be assessed for these violations.  Section 40-7-113, C.R.S., authorizes the Commission to assess civil penalties.  In accordance with Rule 1302(b) of the Rules of Practice and Procedure, the Commission may impose a civil penalty, where provided by law, after considering any evidence concerning some or all of the following factors:
(I)
the nature, circumstances, and gravity of the violation;

(II)
the degree of the respondent’s culpability;

(III)
the respondent’s history of prior offenses;

(IV)
the respondent's ability to pay;

(V)
any good faith efforts by the respondent in attempting to achieve compliance and to prevent future similar violations;

(VI)
the effect on the respondent's ability to continue in business;

(VII)
the size of the business of the respondent; and

(VIII)
such other factors as equity and fairness may require. 

Rule 1302(b) of the Rules of Practice and Procedure, 4 CCR 723-1.
31. Where the violation is a safety rule promulgated by the Commission, there is no element of intentional violation required to assess civil penalties. Commission Decision No. C14-0774 ¶ 8, Proceeding No. 14G-0149EC issued July 8, 2014.
  However, Denver Executive was aware of the Commission’s rules and agreed to abide by them.  Denver Executive was also explicitly notified of the same violations in a prior SCR.
32. The Commission performs a critical health and safety function of ensuring luxury limousine carriers’ drivers are operating in a safe manner to protect the traveling public.  Respondent showed disregard for responsibilities to this Commission and the public.  Mr. Muzak’s statements of confusion simply are not credible.

33. Mr. Muzak and demonstrated a general lack of ability to pay the proposed penalty amount. He operates his business as a sole proprietor.  In attempting to support his family and address medical issues, his ability to work has been affected and he is substantially behind in the payment of several bills.  A foreclosure is pending on his house.  

34. There are severe aggravating factors affecting consideration of this matter.  Approximately three years ago, the failure to submit fingerprints was brought to Mr. Muzak’s attention, without financial consequence.  Notwithstanding explanation of the requirements at the conclusion of the first SCR and awareness of obligations in the application, Denver Executive failed to comply or demonstrate any attempt to resolve or address Mr. Muzak’s confusion prior to the last minute before the scheduled 2014 SCR.  Respondent failed to come into compliance for three years.  Obligations aside for the moment, any mitigation based upon purported confusion pales where there is a lack of action to resolve confusion or to verify compliance.    

35. Based on the evidence presented, findings of fact, and discussion above, the ALJ finds that a civil penalty of $1,200, plus a 10 percent surcharge, will be assessed for the proven violations in counts 1 through 5 of CPAN No. 110396.  While the aggregating factors outweigh the mitigating factors, the record does not reveal that anyone was personally injured in this particular instance.  Both the 2011 and 2014 violations were for a single driver.  The substantial assessment, permitted to be paid over time as addressed below, will provide a strong incentive for future compliance while providing a more feasible opportunity to Respondent to continue operations.  Such penalty shall be suspended on the condition that Mr. Muzak pays six monthly installments of $220. Upon payment of the sixth monthly installment, the penalty suspension shall expire and the penalty (including the 10 percent surcharge) will have been fully paid. 

36. If Respondent violates any part of the condition for the suspension of the civil penalty, the suspension shall immediately expire and the total assessed penalty shall be due and payable to the Commission within ten days thereof.

37. Pursuant to § 40-10.1-112(1), C.R.S., after hearing upon notice to the motor carrier and upon proof of violation, the Commission is authorized to enter an order to cease and desist for, among other things: (a) a violation of this article or of any term or condition of the motor carrier’s certificate or permit; or (b) a violation or refusal to observe any of the proper orders or rules of the Commission.
38. The CPAN states “Notice: ,,, Upon proof of any violation alleged on the preceding page(s), the Public Utilities Commission may order you to cease and desist activities in violation of statutes of Commission rules.”  Therefore, Denver Executive had notice that a cease and desist order could issue in this proceeding. 
39. Counsel for Staff sought a cease and desist order against Respondent based upon the proven violations.  The record reveals that Mr. Muzak has now submitted his fingerprints as required.  There is no evidence of any driver for Respondent other than Mr. Muzak.  Thus, there seems little need or benefit at this point to order Denver Executive to cease and desist from operating as a motor carrier until all drivers have submitted fingerprints to the Commission for a background check. 

40. The ALJ finds that the civil penalty assessment achieves the following purposes:  (a) deterring future violations, whether by other similarly-situated carriers and by Respondent; (b) motivating Respondent to come into compliance with the law; and (c) punishing Respondent for its past illegal behavior.
41. Section 40-10.1-304, C.R.S. provides:
[i]f a carrier that holds a permit under this part 3 fails to pay a fine or civil penalty imposed under this article or a rule issued under this article within the time prescribed for payment, the commission may immediately revoke the carrier's permit and disqualify the carrier from applying for a permit for any of the following for three years after the date the fine or civil penalty is due:

(a)
The carrier;

(b)
Any owner, principal, officer, member, partner, or director [of the carrier; and]
(c)
Any other entity owned or operated by that owner, principal, officer, member, partner, or director.

42. Based upon the totality of circumstances present, the undersigned finds that Respondent’s permit should be revoked in the event that the total civil penalty imposed by this Recommended Decision is not paid within the time prescribed for payment (i.e., the sooner of the sixth monthly installment paid or ten days following the failure to timely pay a monthly installment).  The ability to pay over time provides the substantial incentive while making accommodation for Respondent’s current financial condition.  If he fails to make timely payment, the totality of circumstance warrants revocation.
43. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:  

1. Respondent Anthony Muzak, doing business as Denver Executive Chauffeur (Denver Executive) is assessed a civil penalty of $1,200 00, for five violations cited in Civil Penalty Assessment Notices at issue in this proceeding of Rule 6105(i)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, plus an additional 10 percent surcharge.

2. The civil penalty assessed in paragraph IV.A.1 is suspended on the condition that: payment in the amount of $220 is received by the Commission within 15 days after this Decision becomes a final decision of the Commission, plus an additional $220 every 30 days thereafter until a total of $1,320 ($1,200 penalty, plus a 10 percent surcharge of $120 pursuant to 
§ 24-34-108, C.R.S.) has been paid (i.e., a total of six payments with the second installment due no later than 30 days after the first installment payment (45 days after the Commission's final order), and the third installment shall be due no later than 30 days after the second installment payment (75 days after the Commission's final order)). Upon satisfaction of the conditional suspension, the suspension shall be lifted and the assessed penalty will have been fully paid.

3. If Denver Executive violates any part of the condition for the suspension of the civil penalty, the suspension shall immediately expire and any remaining balance of the total assessed penalty shall be due and payable to the Commission within ten days thereof.

4. If Denver Executive fails to pay the civil penalty assessed within the time prescribed for payment, then Permit No. LL-01941 shall be immediately revoked. 
5. If Permit No. LL-01941 is revoked by Ordering Paragraph 4, then Denver Executive; any owner, principal, officer, member, partner, or director of Denver Executive; and any other entity owned or operated by any owner, principal, officer, member, partner, or director of Denver Executive shall be disqualified from applying for a permit for a period of three years following the due date of the civil penalty assessed by this Recommended Decision.
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S. Before the Public Utilities Commission of the State of Colorado

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.

8. If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� Denver Executive Chauffeur is a sole proprietorship of Mr. Anthony Muzak.  Solely for convenience in drafting and readability of this Decision, carrier references will be to the business name or Respondent and driver reference will be to Mr. Muzak.


� The record fails to show the date upon which the fingerprints were taken or the outcome of the background check.


� Although found not necessary to prove intent here, it is notable that “[a] respondent’s knowledge or awareness of an obligation may be demonstrated in multiple ways. In addition to showing a prior violation of an identical obligation, such proof may include, for example, conversations or correspondence with the respondent about the requirement, receipt of SCRs explaining the obligations, or a respondent’s execution of a document admitting knowledge of the rule.”  Decision No. C14-1187-I, issued September 29, 2014 in Proceeding �No. 14G-0195EC ¶20.  Mr. Russell, owner of Royal Blue, verified that “[t]he applicant is familiar with and will comply with the applicable PUC's[sic] Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.”  Hearing Exhibit 2.  Royal Blue was also explicitly notified of the violations in an SCR.
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