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I. STATEMENT 
1. On April 24, 2014, the Public Utilities Commission’s Staff (Staff) issued Civil Penalty Assessment Notice (CPAN), No. 109241 against Colorado Cab Company LLC (Colorado Cab or Respondent).  The CPAN alleges over 700 violations against Colorado Cab.

2. On May 5, 2014, Respondent filed its Entry of Appearance Request for a Hearing and Request to set a Prehearing Conference.

3. On May 21, 2014, the Commission referred this matter to an administrative law judge (ALJ) for disposition.

4. On May 21, 2014, Staff filed its Entry of Appearance, Joinder in Request for a Prehearing Conference and Notice Pursuant to Rule 1007(A).  

5. The procedural history of this proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision in context.

6. On December 23, 2014, Staff filed its Motion Pursuant to 4 CCR 723-1-1406(b) for Issuance of Subpoenas Requiring Attendance at Deposition (Motion).  Staff requested that response time to the Motion be waived.

7. On December 24, 2014, Colorado Cab filed its Response to Motion to Waive Response Time.

8. On December 30, 2014, the undersigned ALJ informally advised the parties that the Motion would be denied due to the lack of an affidavit being included with the Motion. The parties were also advised to “research the proper form to request a subpoena from the Commission.”
9. On December 31, 2014, Staff filed its Renewed Motion Pursuant to 4 CCR 
723-1-1406(b) for Issuance of Subpoenas Requiring Attendance at Deposition. This filing included an affidavit in support of the issuance of the subpoenas. 

II. Discussion 

10. The process for issuance of a subpoena is set out in Commission Rules, as well as Colorado Statutes, and the Colorado Rules of Civil Procedure.  Commission Rule of Practice and Procedure  4 Code of Colorado Regulations (CCR) 723-1-1406.  Rule 1406(a)(II), 4 CCR 723-1, provides that subpoena practice before the Commission “shall be governed by rule 45(a) – (d) of the Colorado Rules of Civil Procedure.”  Commission Rule 1406(b) requires in relevant part that “[u]pon proper request and the filing of an affidavit showing good cause, the Commission or the Director shall issue a subpoena … requiring the attendance of a witness … at a deposition … consistent with § 40-6-103(1), C.R.S.”  (Emphasis supplied). In turn, § 40-6-103(1), C.R.S., provides that “[n]o subpoena shall be issued except upon good cause shown.  Good cause shown shall consist of an affidavit stating with specificity the testimony, records, or documents sought and the relevance of such testimony, records, or documents to the proceedings of the commission.” (Emphasis supplied).  

11. An affidavit is defined as a “voluntary declaration of facts written down and sworn to by the declarant before an officer authorized to administer oaths.”
  In Colorado, a Notary Public meets the definition of “an officer authorized to administer oaths.”  The requirement for the filing of an affidavit to issue a subpoena is a statutory requirement and therefore may not be waived by the Commission.

12. The request of a party for the issuance of a subpoena by the Commission 
is not made through motion. Rather, the issuance of a subpoena by the Commission is done through an ex-parte process.  See Decision No. R12-1466, Proceeding No. 12R-500ALL issued December 21, 2012.
13. Although the request for the subpoenas by Staff was done by motion, a “request” was made to the undersigned ALJ.  This technical defect, which is only detrimental to Staff, is not sufficient to deny the request.

14. Staff, by its additional filing of December 31, 2014, provided the undersigned ALJ the necessary information to meet the requirements of Rule 1406(a)(II), 4 CCR 723-1 and § 40-6-103(1) C.R.S., therefore the subpoenas shall be issued.

15. Response time to the Motion is waived. 

II.
ORDER

A. It Is Ordered That:  
1. The Request for a Waiver of Response Time filed by the Staff of the Public Utilities Commission is granted. 

2. The Objection to the Waiver of Response Time filed by Colorado Cab LLC, is denied. 

3. This Decision is effective immediately.
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ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Garner, Bryan A, Editor in Chief, Black’s Law Dictionary, Seventh Edition, 1999.
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