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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. On September 15, 2015, MBS Holdings, Inc. (MBS), Momentum Telecom, Inc. (Momentum) and Stellus Capital Management, LLC (Stellus), as the lender, filed a joint application to execute an encumbrance.  The joint application requests Commission authorization to enter into a financing transaction in which MBS’s assets, comprising those of its subsidiaries, including its regulated subsidiary Momentum, will be encumbered as a part of the transaction.  We will construe this filing as an application for approval of the encumbrance of the Letter of Registration (LOR) held by Momentum pursuant to 4 Code of Colorado Regulations 723-2-2109 of the Commission’s Rules Regulating Telecommunications Providers, Services, and products.   The proposed effective date of the encumbrance, as included in the joint application, is December 1, 2015.

2. If the Commission grants the authority to execute the encumbrance of Momentum’s assets, including its LOR, the joint application represents that there will be no transfer of assets, no transfer or assignment of authorities, nor any changes in terms or conditions of services provided by Momentum as a result of the financing transaction.

3. MBS is a holding company and the corporate parent of Momentum.  It does not hold any Commission issued telecommunications authorities.

4. Momentum holds a Certificate of Public Convenience and Necessity (CPCN) and an LOR to provide telecommunications services.  These authorities were granted in Decision No. C08-0995, Proceeding No. 08A-126T on September 22, 2008.

5. Stellus is serving as the lender in the financial transaction.

6. In Commission Decision No. C14-0185, Proceeding No. 14A-0027T issued February 19, 2014, the Commission granted the encumbrance of Momentum’s telecommunications authorities to Stellus Capital Investment Corporation.  The current application contemplates additional funding to be used in the acquisition by MBS of 100 percent of the equity of a publicly traded holding company (Alteva, Inc.) that possesses several telecommunications providers that operate in states other than Colorado.  The new financing is represented as being pari pasu, or with equal footing for rights of payment, with the previous Commission allowed encumbrance.       

7. On September 17, 2015, notice of the application was provided to all persons, firms, or corporations interested in or affected by the grant or denial of the requested relief.  Interventions were due on or before October 19, 2015.  No interventions were filed. 

8. In 2014, the General Assembly passed legislation deregulating certain services.  Basic services were among those deregulated pursuant to this legislation, subject to exceptions that do not apply to Momentum as it is not an incumbent provider, but a competitive local exchange provider.
  As a result, the Commission no longer has jurisdiction over Momentum’s basic services under the Public Utilities law or Parts 2 or 3 of Article 15 in Title 40, and there is thus no requirement for Momentum to request Commission authorization to transfer or encumber its CPCN to provide local exchange services. 

9. The Commission does retain authority and oversight over switched access services pursuant to § 40-15-301, C.R.S.  Momentum possesses Commission authority to provide switched access services as granted in its LOR.  We will thus address the encumbrance of Momentum’s LOR authority in this proceeding and treat the encumbrance of Momentum’s CPCN as not requiring our authorization to execute the described financing transaction.  
We find that the Commission does have jurisdiction to address the encumbrance of Momentum’s LOR pursuant to § 40-15-303, C.R.S., limited to the portion of the LOR that has been granted to Momentum to provide switched access services. 

10. The Commission is addressing the question of the validity of CPCNs and LORs for services deregulated under § 40-15-401, C.R.S., in Proceeding No. 15D-0575T.

11. The application contains all information required by the applicable Commission Rules and is therefore deemed complete. 

12. The application is unopposed and therefore may be considered without a formal hearing pursuant to § 40-6-109(5), C.R.S.

13. We find that the proposed encumbrance is not contrary to the public interest and therefore grant the joint application as it relates to a Commission issued jurisdictional telecommunications authority.   
II. ORDER 

A. The Commission Orders That:

1. The joint application for encumbrance filed with the Commission on September 15, 2015, by MBS Holdings, Inc., Momentum Telecom, Inc. (Momentum) and Stellus Capital Management (Stellus), is deemed compete and granted consistent with the above discussion and subject to certain conditions as noted below.

2. Momentum and Stellus shall jointly notify the Commission when the encumbrance has been terminated or is not completed within 60 days of the proposed effective date stated in the application or if the proposed encumbrance terms are changed prior to the consummation date.  This notice shall include the proceeding and decision numbers which granted the authority to execute the encumbrance.

3. In the event that the encumbrance held by Stellus is exercised or transferred to another entity, Stellus or the new entity and Momentum shall jointly file an application to transfer the encumbered telecommunications authority and obtain specific approval for this transaction from the Commission.   

4. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

5. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 21, 2015.
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________________________________

Commissioners




� See House Bill (HB) 14-1327, HB14-1328, HB14-1329, and HB14-1331, effective in May 2014; �§§ 40-15-401(1)(b), C.R.S. (listing “basic service” as “exempt from regulation under this article or under the ‘Public Utilities Law’ of the state of Colorado.”); and 40-15-402(1), C.R.S. (“Nothing in articles 1 to 7 of this title [40] or parts 2 and 3 of this article [15] shall apply to deregulated services and products pursuant to this part 4.”).
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