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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions
1. On October 14, 2014, Cogentrix of Alamosa, LLC (Cogentrix) filed a Petition for Declaratory Order (Petition) and a Formal Complaint against San Luis Valley Rural Electric Cooperative (SLVERC). 
2. On November 14, 2014, we accepted the Petition and required Cogentrix to add Public Service Company of Colorado (Public Service) as a party to the Proceeding.
  
3. This proceeding concerns Public Service’s supply of “back feed power” to the solar field of Cogentrix located in Alamosa County, which is within the certificated retail service territory of SLVREC.  Cogentrix contended that its Power Purchase Agreement with Public Service requires Public Service to supply back feed power to Cogentrix’s solar facility and that Public Service’s provision of back feed power is a wholesale transaction that is subject to the exclusive jurisdiction of the Federal Energy Regulatory Commission.  Cogentrix requested the Commission issue a declaratory order that the provision of back feed power to its solar field is a wholesale transaction and not a retail sale within SLVREC’s retail certification and rate structures.
4. On April 7, 2015, we found that the Commission has jurisdiction to determine whether the provision of back feed power to the solar field owned and operated by Cogentrix is a retail transaction and any other issues raised by Cogentrix’s petition for declaratory judgment.  We also referred the matter to an Administrative Law Judge (ALJ) to conduct all appropriate proceedings and issue a recommended decision.
  
5. On September 29, 2015, Cogentrix filed an Unopposed Motion to Withdraw Petition and Formal Complaint and Close the Proceeding (Motion).  In the Motion, Cogentrix explains that the issues in this proceeding were first raised in a complaint filed by SLVREC against Public Service in the District Court in Alamosa County and that Public Service subsequently filed in the District Court case a third-party complaint against Cogentrix. Cogentrix states that SLVREC, Public Service, and Cogentrix have resolved all of the issues raised in the underlying complaints filed in the District Court and have filed a stipulation to dismiss those complaints with prejudice (Settlement). Cogentrix states that a component of the Settlement is the agreement of Cogentrix to seek to withdraw the Petition and Formal Complaint filed with the Commission.

6. By Decision No. R15-1081 (Recommended Decision), issued September 30, 2015, ALJ Paul C. Gomez granted the Motion, dismissed the Petition, dismissed the Formal Complaint with prejudice, and closed the proceeding.

7. On October 9, 2015, Public Service filed the Settlement that resolved all of the issues between SLVREC, Cogentrix, and Public Service as described in the Motion.  Public Service supplemented that filing on October 14, 2015.
8. Pursuant to § 40-6-109(2), C.R.S., a written recommended decision shall become the decision of the Commission, subject to the provisions of § 40-6-115, C.R.S., if no exceptions are filed within 20 days after a recommended decision is served on the parties, “or unless such decision is stayed within such time by the commission upon its own motion….”  Rule 1505(a) of the Commission’s Rules of Practice and Procedure 4 Code of Colorado Regulations 723-1, similarly states: 
A recommended decision becomes the Commission’s decision unless, within 20 days or such additional time as the Commission may allow, any party files exceptions to the recommended decision or the Commission orders the recommended decision to be stayed.  A stay of a recommended decision does not automatically extend the period for filing exceptions or a motion for an extension of time to file exceptions….

9. We stay the Recommended Decision on our own motion in order that we may be afforded the necessary time to review the Settlement and to consider the closing of the proceeding.  
II. ORDER

A. It Is Ordered That:

1. Pursuant to Rule 1505(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, and consistent with § 40-6-109(2), C.R.S., Recommended Decision No. R15-1081, issued September 30, 2015, is stayed.  

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
October 15, 2015.
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