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I. BY THE COMMISSION

A. Statement
1. This Decision addresses the Verified Application of Black Hills/Colorado Electric Company, LP (Black Hills or the Company) for approval to decommission the Pueblo Electric Generating Units 5 and 6 (Application).  Consistent with the discussion below, we affirm the interim decision denying the motions to intervene filed by Pueblo County (County) and developers Mark Mihelich and Ryan McWilliams (collectively Mihelich),
 and we grant the Application, as amended by Black Hills on July 31, 2015, without a hearing.
B. Discussion

2. On December 23, 2014, Black Hills filed an application for approval to decommission its Generating Units Pueblo 5 and 6 (Initial Application).
   Black Hills sought authorization to spend funds related to the decommissioning and to recover prudently-incurred costs in its next general rate case as a deferred regulatory asset.

3. The Company’s Preferred Alternative is to decommission the generation units, demolish all structures, remediate the environmental conditions, and grade the vacant property.  The Company’s selected third-party contractor will abate and clean the environmental conditions to approximately five feet below ground level.  Black Hills states that the site property would be retained by the Company, and, for public safety, the site property would be physically separated with barriers and fencing from the Company’s ongoing facilities at the site, including a service center and two substations.
4. At about the same time as Black Hills’s filing, the City of Pueblo (City) passed a resolution imposing a temporary moratorium on issuing demolition permits for buildings over 15,000 square feet, which included Pueblo 5 and 6.  The City objected to the demolition of the structure and supported an alternative in which the Company preserves the buildings for sale to a third-party, such as the City or a private developer.
5. On January 9, 2015, we held this proceeding in abeyance and directed Black Hills to submit an amended application to recommence Commission consideration of the Company’s decommissioning plans.
  We also offered mediation services for the Company and the City.  

6. On May 12, 2015, the City of Pueblo moved for leave to withdraw from this Proceeding, stating that it had lifted its moratorium and no longer opposes the Company’s Preferred Alternative.   The City also stated that, in February 2015, it issued a Request for Proposals (RFP) for redevelopment of the property, but it received only one proposal, which was incomplete and therefore not viable.
7. On July 31, 2015, Black Hills filed an Amended Application requesting Commission approval to decommission Pueblo Units 5 and 6 consistent with its Preferred Alternative.  Black Hills restates its request to recover prudently incurred decommissioning costs in its next general rate case as a deferred regulatory asset.   Black Hills also requests the Commission grant the Company the right to relocate certain transmission and communications assets and to recover the associated costs.

8. Black Hills explains in the Amended Application that the Company conducted community outreach with various plant tours of Pueblo Units 5 and 6 in January and February 2015, and that these tours assisted the City in its formal solicitation process to redevelop the property. 
9. Black Hills also describes two additional alternatives it considered and rejected: 

· Alternative 2: demolish the facility, landscape the property to integrate it with the adjacent Riverwalk Park, and sell the property to a third party; and
· Alternative 3: decommission the equipment within the structure, and sell the structure and related property to a third party for redevelopment.

10. Black Hills states that it has procured a qualified contractor for the decommissioning through a competitive RFP process for $ 3.5 million.  The Company requests that the Commission issue a decision by December 7, 2015, to preserve the contract award price and avoid an additional cost of approximately $500,000.  

11. Black Hills explains that it must build additional transmission facilities at the site after it demolishes the power station building.  The Company also must replace the microwave communications tower presently on the power station.  The Company estimates that the transmission and communications relocations will cost about $1.6 million. 

12. Black Hills explains that, in its next electric rate case to be filed in 2016, the Company will seek approval of a cost recovery mechanism for the difference between the cost of decommissioning, remediation, and restoration, and the costs of removal already in the depreciation accruals included in base rates.  Black Hills states that it has created a regulatory asset to track the accrual of the depreciation allowance since the retirement of Pueblo Units 5 and 6 on December 31, 2013.  The Company states that the balance of this regulatory asset as of June 30, 2015, is $1.1 million, which can be credited against the actual costs incurred 
by the Company to decommission the units.  Based on the approximately $5.1 million cost estimate in the Amended Application, the net difference to be addressed in the 2016 rate case will be an increase of approximately $4 million.

13. Black Hills expects the transmission and communications system relocation to be completed by December 31, 2015, and all of the work described in the Amended Application to be completed by June 1, 2016.

14. Staff of the Colorado Public Utilities Commission (Staff) filed a notice of intervention by right on August 19, 2015.  Staff generally supports the Amended Application and is not requesting a hearing.   

15. On August 21, 2015, the County filed a motion for permissive intervention under Rule 1401(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, and requested a hearing.  On the same day, private developer Mihelich also filed a motion to intervene and requested a hearing.

16. On August 28, 2015, we referred the Amended Application and the two pending motions to intervene to an Administrative Law Judge (ALJ) for an Initial Commission Decision.
  

17. On September 11, 2015, ALJ Garvey issued Interim Decision No. R15-0987-I which denied both motions to intervene.  The ALJ made his decision immediately appealable to the Commission under Rule 1502(d) of the Rules of Practice and Procedure, 4 CCR 723-1.  He also shortened the time for appealing the interim decision to seven days and shortened response time to exceptions to five days after an appeal is filed.

18. On September 18, 2015, the County and Mihelich each filed motions contesting the ALJ’s interim decision.  No responses were filed.

C. Interventions

19. Rule 1401(c) provides the standard for permissive intervention.  It states:

A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. 

(emphasis added).
1. Pueblo County Intervention

20. The County opposes demolition. It states that this matter may substantially affect its pecuniary or tangible interests because demolition will cause “considerable loss of tax revenue.”
  The County also notes that it is a Black Hills customer, and that “[r]edevelopment of Pueblo 5 and 6 could save Black Hills ratepayers considerable costs of demolition.”
  The County also asserts an interest in Black Hills’s proposed remediation, stating that “unknown conditions approximately 20 feet below grade [. . .] will require extensive cost to the recipient in order to develop as a building in the future.”
  The County requests a hearing to investigate possible cost savings from preservation.   

21. ALJ Garvey denied the County’s intervention.  He found that the County’s discussion of possible lost tax revenues did not demonstrate a pecuniary or tangible interest in the proceeding.  The ALJ also found that the County’s request for further discussions of alternatives appears to be an attempt to circumvent the City’s land use decision.

22. The County’s appeal of the ALJ’s decision asserts “substantial interests” in: avoiding considerable loss of tax revenue to the County if the structure is demolished and the property is left as a vacant lot; preserving the integrity of Pueblo’s National Historic Union Avenue District; and avoiding high costs of future redevelopment of the site if Black Hills does not conduct additional environmental remediation than what the Company proposes.
  According to the County, its interests will be preserved if it is permitted to participate in a hearing to “investigate opportunities for cost savings” from redevelopment and to “ensure that the Commission approve[s] the alternative that is in the public interest.”

23. The County argues that its interests and concerns demonstrate a pecuniary or tangible interest within the scope of the Commission’s jurisdiction.  We disagree.  Although the County identifies itself as a ratepayer, its motion challenging the ALJ’s denial does not raise a pecuniary interest associated with payment of electricity rates or the provisioning of electric service.  The interests asserted by the County—historic site preservation, decreasing costs of future development, and the potential for lost tax revenues
—are all grounded in an interest to have the City approve an urban development project, and thus do not fall within the scope of interests protected by the Commission.  
24. We therefore affirm ALJ Garvey’s decision denying intervention to the County.

2. Mihelich Intervention

25. The developer Mihelich wants to acquire the Pueblo Units 5 and 6 property directly from Black Hills and redevelop it into a retail shopping and restaurant project.  Mihelich is the developer that submitted the proposal found incomplete by the City.  In Mihelich’s request to intervene, he stated that he now is in a position to present a formal redevelopment offer to Black Hills; therefore, Black Hills’s decommissioning request may substantially affect his pecuniary or tangible interests.  Mihelich also states that his cost estimate for redevelopment may result in potential savings to Black Hills’s ratepayers compared to its cost estimate for demolition.
 

26. ALJ Garvey determined that Mihelich’s commercial interest is not a pecuniary or tangible interest in the proceeding.  The ALJ also found that Mihelich’s intervention is an attempt to delay decommissioning and to circumvent the City’s land use decision.  

27. Mihelich contests the ALJ’s decision and argues that his commercial interest in the redevelopment alternative constitutes a pecuniary interest that satisfies the requirements for permissive intervention.  Mihelich states that he has significant funds to redevelop and repurpose the property, including environmental remediation.  According to Mihelich, this proceeding will substantially affect his pecuniary interests because, if the facility is destroyed, he will not be able to rehabilitate it for other uses.
  He also asserts that, because Black Hills mentioned alternatives to demolition in its application, a discussion of alternatives is within the scope of this proceeding.
  

28. We agree with ALJ Garvey’s decision denying Mihelich’s intervention.  Mihelich asserts an interest in redeveloping the existing structure and in commercial opportunities from a future retail project.  These types of commercial interests, however, are not within the scope of pecuniary interests that the Commission adjudicates when it regulates public utilities.  Rather, Mihelich’s interests are of the type considered by the City when it issued the RFP in February 2015.  

D. Findings and Conclusions Regarding Amended Application

29. We grant the Amended Application without hearing pursuant to Rule 1403 of the Rules of Practice and Procedure, 4 CCR 723-1.  Black Hills has put forward a reasonable plan to decommission Pueblo Units 5 and 6, which are no longer being used to provide service to customers.  The City tested another course of action relative to the Company’s Preferred Alternative and then withdrew its participation in the proceeding.  Staff has reviewed the Amended Application and generally supports it.  We find there is no cause for additional action.
II. ORDER

A. The Commission Orders That:

1. Interim Decision No. R15-0987-I, issued September 11, 2015, is affirmed.

2. The Application for Approval to Decommission the Pueblo Electric Generating Units 5 and 6, filed by Black Hills/Colorado Electric Company, LP on December 23, 2014 and amended on July 31, 2015, is granted.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.
4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 30, 2015.
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� Decision No. R15-0987-I, issued September 11, 2015.  


� On January 6, 2014, the Commission approved Black Hills’s request to retire Pueblo Units 5 and 6 by Decision No. C14-0007 in Proceeding No. 13A-0445E in Black Hills’s pending Electric Resource Plan proceeding (now consolidated with the Company’s Peak View Wind Certificate of Public Convenience and Necessity Application, Proceeding No. 15A-0502E).


� Decision No. C15-0030.


� Decision No. C15-0945-I.


�  Petition to Intervene for County of Pueblo Colorado and Request for Hearing, ¶ 6, filed August 21, 2015. 


�  Id., ¶ 6.


�  Id., ¶ 7.


�  See County of Pueblo Colorado Motion Contesting Interim Decision No. R15-0987-I, pp. 9-10, filed September 18, 2015.


�   Id... at 8.


� Id. at 9-10.


�  See Verified Petition to Intervene of Mark Mihelich and Ryan McWilliams and Request for a Hearing, ¶¶ 4-10, filed August 21, 2015. 


� See Motion Contesting Interim Decision No. R15-0987-I, ¶ 11, filed by Mark Mihelich and Ryan McWilliams on September 18, 2015


�  See Id., ¶ 19.
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