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I. BY THE COMMISSION
A. Statement

1. On August 20, 2015, the following entities jointly filed a Stipulation and Settlement Agreement (Settlement) in both Proceeding Nos. 14M-0947T and 15M-0158T: Qwest Corporation, doing business as CenturyLink QC, CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and El Paso Telephone Company (collectively CenturyLink); Staff of the Colorado Public Utilities Commission (Staff); the Colorado Telecommunications Association, Inc. (CTA); and Northern Colorado Communications, LLC (NCC) (collectively the Settling Parties).
  The Settling Parties also filed a Motion to Approve Stipulation and Settlement Agreement and Waive or Vary [from] Certain Commission Rules (Joint Motion).

2. This Decision affirms the consolidation of the proceedings for the purpose of conducting a hearing and for issuing a final decision.  We also establish a procedural schedule for the consolidated proceedings.  Consistent with the discussion below, a hearing is scheduled for November 16 through 18, 2015.

B. Discussion

1. Background

3. On September 4, 2015, we consolidated Proceeding Nos. 15M-0158T and 
14M-0947T for procedural purposes and vacated the previously scheduled hearings in Proceeding No. 14M-0947T.  We stayed response time to the Joint Motion with the intention to address responses within a more comprehensive procedural schedule.  We also allowed for replies to be filed regarding the procedural aspects of the Joint Motion, including the Settling Parties’ motion to consolidate the two proceedings.

4. We also scheduled a prehearing conference for September 24, 2015 for the purpose of determining the procedures for the proceeding.  In the Joint Motion, the Settling Parties request a hearing on the Settlement and Joint Motion.  The Joint Motion states that NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) had not joined the Settlement.
 

5. On September 14, 2015, AT&T Corp. and Teleport Communications America LLC (collectively AT&T) filed comments regarding the procedures for this matter.  AT&T stated that it supports the consolidation of the proceedings and the scheduling of a hearing on the Settlement.  AT&T also stated that it is necessary for the Commission to build a record and for all participating parties to be afforded due process.

6. Viaero also filed comments on September 14, 2015. Viaero stated that it did not necessarily oppose the consolidation of the two proceedings to the extent that it does not prejudice any party. Viaero also stated its concern that consolidation might lead to a procedural structure that precludes the presentation of evidence or challenges of evidence regarding the effective competition factors in § 40-15-207, C.R.S.

7. On September 17, 2015, we issued a decision listing our initial questions regarding the Settlement and Joint Motion.  We explained that the list was intended to assist the parties in the development of their proposed procedural schedule to be discussed at the prehearing conference.
 

8. On September 23, 2015, the Settling Parties filed a proposed procedural schedule to be presented and discussed at the prehearing conference the following day.  The Settling Parties stated that they conferred with the parties that had not joined in the Settlement and reported that there was disagreement over the scope of the hearing in the “now-consolidated” proceedings.    The Settling Parties argue that the purpose of the hearing is for the Commission to decide whether to approve the Settlement.  They report that Viaero argues that the Commission must first determine, based on disputed evidence, whether any of the wire centers at issue have effective competition for basic service under § 40-15-207(1)(b), C.R.S., before it takes up the merits of the Settlement.

2. Phase 1 of Proceeding No. 14M-0947T

9. On September 23, 2014, we opened Proceeding No. 14M-0947T to make findings pursuant to § 40-15-207, C.R.S., as to whether basic service in 104 wire centers is subject to effective competition or is without effective competition for purposes of §§ 40-15-208 and 
40-15-502, C.R.S.  We directed the assigned Administrative Law Judge (ALJ) to review those wire center serving areas where CenturyLink, as the incumbent provider, and one or more other facilities-based providers offer basic service.

10. On January 23, 2015, the ALJ divided the proceeding into two phases. Phase I addresses the 48 wire centers with three or more basic local exchange providers, including CenturyLink.  Upon the completion of Phase I, Phase II would address the remaining 56 wire centers.
 

11. On April 30, 2015, Staff filed its direct testimony and attachments addressing the 48 wire centers in Phase I. Staff filed corrected direct testimony and attachments on June 23, 2015.  Staff’s testimony recommended that the Commission find 46 of the 48 wire centers to have effective competition for basic service.

12. On July 31, 2015, Viaero filed answer testimony of two witnesses in response to Staff’s direct testimony and recommendations.  Viaero witness Don Wood disputes Staff’s recommendation that the 46 wire centers are subject to effective competition for basic service. 

13. CenturyLink also filed answer testimony on July 31, 2015.  Through its witness Robert Brigham, CenturyLink argued that, while Staff conducted a competent analysis of competition at the wire center level, the analysis did not provide the geographic granularity needed to target Colorado High Cost Support Mechanism (HCSM) support and Commission regulatory authority.  CenturyLink also filed a motion for a waiver of 4 Code of Colorado Regulations 723-2-2213(d)(II) of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products, due to CenturyLink’s advocacy for HCSM adjudications at the census block level.

14. NCC also filed answer testimony of two witnesses on July 31, 2015, both of whom recommended that the Commission determine that the Weldona wire center does not have effective competition for basic service.

15. In the Joint Motion for approval of the Settlement Agreement, the Settling Parties propose that the Commission declare the 46 wire centers to have effective competition for basic service based on the direct testimony and attachments filed by Staff Witnesses Enright, Swinnerton, and Notarianni.  They state that the 46 wire centers shall remain as areas with effective competition throughout and after the term of the Settlement, and that after the Settlement expires, the status of the wire centers “remains in place” unless the Commission determines otherwise after applying the factors listed in § 40-15-207(1)(b), C.R.S.  In addition, the Settling Parties propose that, because the status of the 46 wire centers would be resolved by the Settlement “and not by the completion of full formal litigation of the merits” in Phase I of Proceeding No. 14M-0647T, the Settlement would not constitute a binding precedent and would not prejudice the ability of any interested party to claim, or for the Commission to determine, that any of those same wire centers, or any part of them, is without effective competition for basic service applying the factors in § 40-15-207(1)(b), C.R.S.  

3. Proposed Procedural Schedule and Discussions at Prehearing Conference

16. At the beginning of the prehearing conference on September 24, 2015, Chairman Epel posited that, when establishing procedures to resolve the contested issues and to consider whether to approve the Joint Motion and the Settlement, the Commission must recognize which parties carry the burden of proof and what due process requires for the parties contesting the Settlement.

17. At the prehearing conference, Counsel for Viaero presented on behalf of all parties the following as a stipulated proposed procedural schedule with the following deadlines:

Settling Parties File Responses to Questions Posed by the Commission 
in Decision No. C15-0997-I and Testimony in Support of the 
Settlement
 October 13, 2015 
Non-Signatories to the Settlement File Responses, 
Comments, and/or Testimony Responding to the Joint Motion 
and to the October 13, 2015 filings by the Settling Parties
 October 30, 2015 
Deadline to Propound Discovery
 November 10, 2015 
Staff Files List of Exhibits, Schedule of Witness Appearances, and 
Estimated Direct and Cross-Examination Times
November 12, 2015
Hearings…………………………………………………………... November 16-18, 2015

18. Counsel for Viaero, on behalf of all parties, filed a Stipulated Proposed Procedural Schedule on September 29, 2015, memorializing these procedures and dates. 
19. The parties agreed that the scope of the hearing includes all relevant issues concerning whether the Commission should approve the Settlement, including whether to adjudicate certain wire centers at issue in Proceeding No. 14M-0947T as having effective competition for basic service upon consideration of the factors in § 40-15-207(1)(b), C.R.S.  Viaero also represented that conducting the approval proceeding according to the stipulated schedule satisfied Viaero’s interest in conducting these proceedings in compliance with the notice and opportunity for hearing requisites of § 40-15-207(1)(b), C.R.S.   

20. The parties agree that the testimony previously submitted in Proceeding 
No. 14M-0947T shall be admitted as evidence as part of this proceeding addressing the Settlement.  Non-Signatories to the Settlement agreed not to introduce new evidence on the factors listed in § 40-15-207(1)(b), C.R.S., as part of their comments or testimony filed on October 31, 2015. 

21. The parties agree that the scope of discovery would be limited to the Settlement, the filings made by the Settling Parties on October 13, 2015, and the filings made by the 
Non-Signatories to the Settlement on October 30, 2015.  The parties proposed a response time to discovery of five days.

22. Staff agreed to consult with the other parties to prepare the List of Exhibits, Schedule of Witness Appearances, and Estimated Direct and Cross-Examination Times.  The parties agreed that the order of witnesses would be as follows:  witnesses for Settling Parties; witnesses for Non-Signatories to the Settlement; and Rebuttal Witnesses for the Settling Parties, if necessary.   The parties also agreed to meet one hour before the hearing to mark exhibits and to make good faith efforts to stipulate to the admissibility of hearing exhibits.

C. Findings and Conclusions

We adopt the stipulated proposed procedural schedule as stated by counsel for Viaero during the prehearing conference and as memorialized in the Stipulated Proposed Procedural Schedule.
  We also acknowledge and accept the agreements of the parties as stated in paragraphs 20 through 23 of this Decision.  We find that the proposed written filings and three days of hearings in mid-November will afford the Commission and the parties the ability to adjudicate, if necessary, the contested wire centers as having effective competition for basic service upon consideration of the factors in § 40-15-207(1)(b), C.R.S.  The schedule will also provide us with answers to our questions regarding the Joint Motion and Settlement as set forth 

23. in Decision No. C15-0997-I with an ability to follow up with additional questions to witnesses at the hearing.  The procedural schedule also provides the Commission sufficient time at the hearing for the Settling Parties to provide a more comprehensive reasoning behind the terms of the Settlement, subject to cross-examination, consistent with their request in the Joint Motion. 

24. The proposed procedural schedule confirms that the issues in Proceeding Nos. 15M-0158T and 14M-0947T are substantially similar.  We find that the rights of the parties will not be prejudiced by the continued consolidation of the proceedings.
II. ORDER  
A. It Is Ordered That:  
1. Consolidation of Proceeding Nos. 15M-0158T and 14M-0947T is affirmed for the purposes of conducting a hearing and issuing decisions of the Commission.  

2. Qwest Corporation, doing business as CenturyLink QC, CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and El Paso Telephone Company; Staff of the Colorado Public Utilities Commission (Staff); the Colorado Telecommunications Association, Inc.; and Northern Colorado Communications, LLC (collectively the Settling Parties) shall file responses to the questions posed by the Commission in Decision No. C15-0997-I and any testimony in support of the Stipulation and Settlement Agreement and the Motion to Approve Stipulation and Settlement Agreement and Waive or Vary [from] Certain Commission Rules (Joint Motion) no later than October 13, 2015, consistent with the discussion above.

3. Parties other than the Settling Parties may file responses, comments, or testimony responding to the Joint Motion and to the Settling Parties’ October 13, 2015 filings.  Such filings shall be submitted no later than October 30, 2015.

4. Discovery in this proceeding shall be conducted under the Commission’s rules of Practice and Procedure 4 Code of Colorado Regulations 723-1-1405, except that responses to discovery shall be due in five days.  The last day to propound discovery is November 10, 2015.

5. Staff shall confer with the parties and file, no later than November 12, 2015, a List of Exhibits, Schedule of Witness Appearances, and Estimated Direct and Cross-Examination Times, consistent with the discussion above.  
6. A hearing in this matter is scheduled as follows:


DATES: 
November 16, 17, and 18, 2015


TIMES: 
9:00 a.m. November 16 and 17, 2015; 



10:00 a.m. November 18, 2015


PLACE: 
Commission Hearing Room



1560 Broadway, Suite 250



Denver, Colorado

7. The parties shall mark exhibits prior to the start of the hearings on November 16, 2015.  Parties also shall confer on the stipulation to the admissibility of hearing exhibits, including, at a minimum, all pre-filed testimony, responses, and comments prior to the start of the hearings on November 16, 2015.

8. Witnesses presented at hearing will be subject to, in the following order, direct examination, cross-examination, questions by the Commission, and redirect examination.

9. The Commission acknowledges and accepts the agreements of the parties addressing hearing procedures as stated in paragraphs 19 through 22 of this Decision.  

10. This Decision is effective upon its Mailed Date.

B. ADOPTED IN PREHEARING CONFERENCE
September 24, 2015.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


PAMELA J. PATTON
________________________________



GLENN A. VAAD
________________________________

Commissioners




� The following are parties in this proceeding: CenturyLink; Staff; CTA; NCC; Bresnan Broadband of Colorado, LLC; AT&T Corp. and Teleport Communications America LLC; Comcast Phone of Colorado, LLC; NE Colorado Cellular, Inc., doing business as Viaero Wireless; and Sprint Communications Company L.P. and Sprint Spectrum LP, doing business as Sprint PCS.


� Decision No. C15-0968-I, issued September 4, 2015.


� Decision No. C15-0968-I, issued September 4, 2014.


� Decision No. C15-0997-I, issued September 17, 2015.


� Decision No. C14-1163, issued September 23, 2014.


� Decision No. R15-0084-I, issued January 23, 2015.


� On September 29, 2015, Viaero filed the stipulated proposed procedural schedule on behalf of the parties in accordance with our bench order from the prehearing conference.


� We also will order and file into the record the Reporter’s Transcript of the September 24, 2015, prehearing conference as additional memorialization of the parties’ positions and stipulations.





11

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












