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I. BY THE COMMISSION

A. Statement
1. This Decision directs parties to file additional briefs addressing whether the portion of the application of the City of Boulder (Boulder or City) to acquire facilities that are used exclusively to serve customers of Public Service Company of Colorado (Public Service) located outside of Boulder is precluded by the doctrine of regulated monopoly.  The additional briefs are to be governed under the procedural standards of a motion to dismiss under Colorado Rule of Civil Procedure (C.R.C.P.) 12(b)(5).   

2. Consistent with the discussion below, this Decision also grants Boulder’s Motion for Leave to Reply to Staff’s response supporting Public Service’s original Motion to Dismiss, denies Public Service’s Motion for Leave to File a Limited Reply, and grants a Motion for Clarification filed by IBM, Inc. (IBM).
B. Procedural Background

3. On July 7, 2015, Boulder filed its Application for Approval of the Proposed Transfer of Assets from Public Service Company of Colorado and Associated Authorizations and Relief (Application).  The Application seeks Commission approval of the transfer of assets that Boulder claims are necessary for the operation of a municipal electric utility.  Boulder, Staff of the Public Utilities Commission (Staff), Public Service, the Colorado Office of Consumer Counsel, Tri-State Generation and Transmission Association, Inc., Climax Molybdenum Company, CF&I Steel, L.P., IBM, the Boulder Chamber of Commerce, the University of Colorado, and Leave BoCo Out, are parties in this proceeding.  Poudre Valley Rural Electric Association and United Power, Inc. are participating as amicus curiae.

4. On August 5, 2015, Public Service filed a Motion to Dismiss, arguing that Boulder’s application is incomplete under § 40-6-109.5, C.R.S., and Rule 1303(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  One of the grounds Public Service provides for incompleteness under Rule 1303(c) is that the doctrine of regulated monopoly precludes Boulder from acquiring the portion of Public Service’s assets used exclusively to provide electricity services to customers located outside city boundaries, absent a showing of an unwillingness or inability to serve customers in that area.
5. On August 28, 2015, Staff filed a response supporting Public Service’s Motion to Dismiss.  Boulder filed a response opposing the motion.

6. On September 1, 2015, Public Service filed a Motion for Leave to File a Limited Reply to Boulder’s Response to the Motion to Dismiss.  Public Service asserts that Boulder raised a new issue and misrepresented Public Service’s arguments for dismissal in Boulder’s response to Public Service’s Motion to Dismiss.

7. On September 10, 2015, Boulder filed a Motion for Leave to Reply to Staff’s Response in Support of Public Service’s Motion to Dismiss.  Boulder argues that Staff’s response raises an independent set of concerns and requests relief that goes beyond the issues raised in Public Service’s Motion to Dismiss.  Boulder also states that if the Commission grants its motion to reply then the City does not oppose the Commission granting Public Service’s Motion for Leave to Reply.

8. Staff and Public Service filed separate responses opposing Boulder’s Motion for Leave to Reply.

C. Boulder’s Application

9. The Application seeks approval of the transfer of distribution assets owned by the incumbent provider Public Service.  Public Service currently uses these assets to provide electric services to an area inside and outside the City.  The geographic area served by the assets Boulder wishes to acquire is known as the “Acquisition Area.”  

10. Boulder proposes to acquire assets used to serve customers inside the city limits, assets used exclusively to serve customers outside of the city limits, and assets used to serve customers both inside and outside of Boulder.
D. Public Service’s Motion to Dismiss

11. Public Service argues that Boulder’s Application is incomplete under Rule 1303(c) of the Rules of Practice and Procedure, 4 CCR 723-1.  Rule 1303(c)(I) states that: “[T]he Commission shall determine whether an application meets the application requirements prescribed by Commission rule and decision.  This determination is not, and shall not be taken or assumed to be, a decision on the merits.”  If an application fails to contain all required information, then Staff may recommend that the Commission not accept the application 
for further consideration, but allow the applicant to amend and re-file. Rule 1303(c)(II), 
4 CCR 723-1. 

12. Public Service asserts that the Commission should dismiss Boulder’s application as incomplete because it does not comply with Commission Decisions issued in Proceeding No. 13D-0498E (Declaratory Judgment proceeding).  Public Service argues that, in the Declaratory Judgment decisions, the Commission ordered Boulder to propose a joint use agreement for any facilities used to provide service within and outside of Boulder, or to propose a plan to replace any of Public Service’s assets that Boulder wishes to acquire so Public Service can continue to provide electric service to its customers in its service territory.  
13. Public Service’s motion also states that Boulder’s request to acquire the facilities that Public Service uses exclusively to serve customers outside of the Boulder city limits violates the doctrine of regulated monopoly.  Under the doctrine of regulated monopoly, a certificated utility has the right and obligation to provide service to all customers in the utility’s service area.  § 40-3-101(2), C.R.S. (“Every public utility shall furnish, provide, and maintain such service, instrumentalities, equipment, and facilities as shall promote the safety, health, comfort, and convenience of its patrons, employees, and the public, and as shall in all respects be adequate, efficient, just, and reasonable.”); City of Greeley v. Poudre Valley Rural Elec. Ass’n, Inc., 744 P.2d 739, 745 (Colo. 1987).
14. Public Service holds a Certificate of Public Convenience and Necessity (CPCN) for the “Acquisition Area” outside of the Boulder city limits.  The doctrine of regulated monopoly also provides that a certificated public utility cannot be forced to give up the exclusive right to provide service in its certificated service area without due process, which in this instance requires proof that the certificated utility is unwilling or unable to continue to serve its customers or serve new customers in the certificated area.  Public Serv. Co. v. Trigen-Nations Energy Co., 982 P.2d 316, 324 n.9 (Colo. 1999) (“A certificate of public convenience and necessity recognizes a right to service the customers of a certificated region, unless the company is not ready, willing, and able to provide the requested service.”) (citing City of Greeley, 744 P.2d at 745 (Colo. 1987)).
15. However, Public Service’s motion places the regulated monopoly issue in the procedural context of “completeness” under Rule 1303(c), 4 CCR 723-1.  
16. Staff responded supporting Public Service’s Motion to Dismiss.  Staff asserts that the doctrine of regulated monopoly applies to the aspect of Boulder’s request to acquire the facilities Public Service uses to serve non-Boulder customers.  Staff argues that the Commission should dismiss Boulder’s application because Boulder failed to allege that Public Service was unwilling or unable to continue to provide service under its CPCN.  

17. Boulder argues that the Commission should deny Public Service’s motion because it asks the Commission to opine on the merits of the application, not completeness.  According to Boulder, Public Service’s motion raises factual questions about how best to transfer Public Service’s assets to Boulder, and the Commission’s completeness determination under Rule 1303(c) cannot be a decision on the merits of an Application.  Boulder also states that Public Service should have filed a motion to dismiss under C.R.C.P. 12(b)(5) for failure to state a claim upon which relief can be granted, which allows the Commission to review the merits of the application.   

18. We agree with Boulder that Public Service’s argument related to the regulatory monopoly doctrine should have been postured as a C.R.C.P. 12(b)(5) motion to dismiss for failure to state a claim upon which relief can be granted.  When reviewing a Rule 12(b)(5) motion, the court must consider all alleged facts as true because the court must make a legal determination of whether the complaint, or application, states a claim upon which relief may be granted.  Public Serv. Co. v. Van Wyk, 27 P.3d 377, 386 (Colo. 2001). 
19. Affording due process to Boulder requires Public Service’s regulated monopoly argument to be presented according to the correct procedural standards under C.R.C.P. 12(b)(5) as we outline above, and not under a different standard that is applicable to completeness under Rule 1303(c), 4 CCR 723-1.  Although the parties discuss the substantive regulated monopoly issue in their filings related to Public Service’s motion to dismiss, they did not do so in the procedural context of a motion under Rule 12(b)(5).

20. The Commission thus construes Public Service’s Motion to Dismiss, as it relates to the doctrine of regulated monopoly, into a motion governed by C.R.C.P. 12(b)(5).  
We request additional briefing on the application of the regulated monopoly doctrine to the portion of Boulder’s request to acquire facilities used exclusively to serve Public Service customers outside of the Boulder city limits.  Proponents of a motion to dismiss under the regulated monopoly doctrine and Rule 12(b)(5) shall file a brief by October 7, 2015.  This brief shall not exceed 15 pages.  Opponents of dismissal shall file responses by October 14, 2015.  This brief shall not exceed 15 pages.  The Commission will not entertain requests for additional briefing, absent extraordinary circumstances.

E. Motions for Leave to Reply

21. Under Rule 1400(e) of the Rules of Practice and Procedure, 4 CCR 723-1, a movant may not file a reply to a response to its motion without leave of the Commission.  Any motion for leave to file a reply must demonstrate: (I) a material misrepresentation of a fact; (II) accident or surprise, which ordinary prudence could not have guarded against; 
(III) newly discovered facts or issues, material for the moving party which that party could not, with reasonable diligence, have discovered at the time the motion was filed; or (IV) an incorrect statement or error of law.  

1. Boulder’s Motion for Leave to Reply to Staff’s Response to Public Service’s Motion to Dismiss

22. Boulder argues that it should be afforded an opportunity to respond to Staff’s response to Public Service’s motion to dismiss, because Staff’s response should be treated as an independent motion.  According to Boulder, Staff raises an independent set of concerns and requests relief that goes beyond the issues raised by Public service.  

23. We agree.  Staff’s response asks the Commission to make determinations as to questions of law, namely that Boulder’s request to acquire facilities used exclusively to serve Public Service customers outside of Boulder violates the doctrine of regulated monopoly.  Staff filed its response at approximately the same time as Boulder, and thus Boulder did not have a reasonable opportunity to address Staff’s arguments. We therefore grant Boulder’s motion for leave to reply to Staff’s response to Public Service’s motion to dismiss.
2. Public Service’s Motion for Leave to Reply to Boulder’s Response to Public Service’s Motion to Dismiss

24. Public Service argues that the Commission should grant it leave to reply to Boulder’s response to Public Service’s motion to dismiss because Boulder raised a new issue by stating that its proposal is a “joint-use application” under § 40-5-105(1), C.R.S.  Public Service also asserts that Boulder misrepresented its arguments concerning the doctrine of regulated monopoly.

25. Public Service has not demonstrated grounds to warrant deviation from our usual practice of not allowing replies supporting a party’s motion under Rule 1400(e).  The Motion for Leave is thus denied.  The Commission, however, will allow further argument from Public Service on the regulated monopoly doctrine as part of the briefing due October 7, 2015. 

F. IBM’s Motion for Clarification

26. On September 10, 2015, IBM filed an unopposed motion requesting that the Commission amend its August 28, 2015, Decision granting petitions for intervention.
  
Paragraph 6 of the Decision states that IBM’s data center is in unincorporated Boulder County, but the site is actually in an annexed part of the City of Boulder.  

27. IBM proposes the following amendments to paragraph 6: 

IBM operates a 369-acre site located within unincorporated Boulder County the City of Boulder.  Its data center occupies 550,000 square feet, which IBM says is its “largest data center site in the world.”  The.  IBM’s interest is in “maintaining a highly reliable, cost-effective electric supply is crucial to its critical data center operations”
(footnotes omitted).

28. The Commission grants IBM’s motion for clarification, and the August 28, 2015, Decision is corrected as IBM requests.
II. ORDER

A. It Is Ordered That:

1. Briefs supporting dismissal of the City of Boulder’s Application for Approval of the Proposed Transfer of Assets from Public Service Company of Colorado and Associated Authorizations and Relief (Application), filed July 7, 2015, under the procedural standards of a motion to dismiss under Colorado Rule of Civil Procedure 12(b)(5) and the doctrine of regulated monopoly, shall be filed by October 7, 2015.  These briefs shall not exceed 15 pages.
2. Briefs opposing dismissal of the City of Boulder’s Application, under the procedural standards of a motion to dismiss under Colorado Rule of Civil Procedure 12(b)(5) and the doctrine of regulated monopoly, shall be filed by October 14, 2015.  These briefs shall not exceed 15 pages.
3. The Motion for Leave to File a Limited Reply to Boulder’s Response to the Motion to Dismiss filed by Public Service Company of Colorado on September 1, 2015, is denied.

4. The Motion for Leave to Reply to Staff’s Response in Support of Public Service’s Motion to Dismiss filed by the City of Boulder on September 10, 2015, is granted.

5. The Motion for Clarification filed by IBM, Inc. on September 10, 2015, is granted.
6. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 30, 2015.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


PAMELA J. PATTON
________________________________



GLENN A. VAAD
________________________________

Commissioners




� On September 23, 2015, Boulder filed a Motion for Leave to Supplement its Application.  Responses are due October 7, 2015.  The Commission will take up Boulder’s Motion for Leave at a later public meeting.


� Decision No. C15-0946-I.





10

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












