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I. BY THE COMMISSION

A. Statement
1. This Decision addresses: (a) applications for rehearing, reargument, or reconsideration (Applications) filed by the Colorado Solar Energy Industries Association (CoSEIA) and Western Resource Advocates (WRA); and (b) a motion for extraordinary protection (Motion) filed by Public Service Company of Colorado (Public Service or Company).  The Applications ask the Commission to reconsider its August 12, 2015 decision denying an emergency motion filed by CoSEIA.  Public Service’s Motion asks the Commission to grant extraordinary protection to certain bid information submitted in response to Public Service’s request for proposals (RFP) and that Public Service has disclosed to the Commission.  
We deny the Applications and grant the Motion.  

B. Factual and Procedural Background 

1. Prior Pleadings and Decisions. 

2. On December 26, 2014, the Commission approved the 2014 Renewable Energy Standard (RES) Compliance Plan of Public Service with several modifications.
  The Commission’s approval addressed exceptions to the Recommended Decision issued by Administrative Law Judge (ALJ) Adams.  

3. Attached to Public Service’s proposed plan was an RFP for the sale of renewable energy credits (RECs) from developers of community solar gardens to Public Service.
  The question of whether Public Service could accept bids for RECs with a negative price, which means that developers would pay Public Service to take the RECs, was not raised in the exceptions or addressed in the Commission’s decision approving the plan.
  

4. Several parties filed applications for rehearing, reargument, or reconsideration of the Commission’s December 26, 2014, decision, and on February 9, 2015, the Commission ruled on these applications.  Again, the question of Public Service’s acceptance of negative price bids for RECs was not raised in these applications or addressed in the Commission's decision.

5. On June 11, 2015, Public Service issued its RFP for the sale of RECs to the Company by community solar garden developers.  The RFP requested responses to be provided to Public Service by 4:00 p.m. on July 9, 2015.
  

6.  On July 8, 2015 – almost 4 weeks after Public Service issued its RFP and less than 24 hours before the deadline for the submission of bids – CoSEIA filed an emergency motion asking the Commission to hold an emergency meeting to determine whether Public Service can accept negative price bids for RECs and, if not, to “order [Public Service] to alter its current Solar*Rewards Community RFP to state that negative bid prices are not permitted, and that any negative bid prices received from a Respondent will automatically be adjusted to $0/MWh” (Emergency Motion).
  CoSEIA argued that, after the Commission had approved the RFP as part of the Compliance Plan, Public Service added language to the RFP.
  The language added to the RFP is as follows: “Should a Respondent’s bid pricing contemplate payments being made to Public Service (Negative Bid Price), such payments will be flowed through to Public Service’s customers in a manner to be determined.”
  According to CoSEIA, this new language effectively permits negative prices for RECs.
  CoSEIA argued that Public Service’s actions violated the Commission’s order, Commission Rules, and Colorado statutes, and that allowing negative prices for RECs could have major policy implications.
  

7. On August 12, 2015, the Commission denied the Emergency Motion (Decision), stating:

There was ample time for CoSEIA and any other party or potential bidder to bring the issue to our attention and seek relief.  We also agree with Public Service that its RFP does not violate any statute or Commission rule.  Therefore, we are not convinced that the matter constitutes an emergency. 

We further conclude that the ALJ considered whether Public Service would be permitted to accept proposals for REC prices of $0.00/MWh or less when he rendered his Recommended Decision.  SunShare devoted an entire section of its Statement of Position filed on June 6, 2014, to addressing this question and unambiguously requested that the Commission address the issue as part of its decision in this Proceeding.  The ALJ considered SunShare’s position and was well aware of the controversy surrounding the potential for negative-priced bids for RECs, since it was a topic he addressed in an interim decision issued prior to the evidentiary hearings in this Proceeding.  No party sought clarification of his Recommended Decision concerning this specific matter, and no party filed an application for rehearing, reargument, or reconsideration to our decision on exceptions seeking the same.
   

Footnotes 3 and 4 omitted

2. Applications for Rehearing, Reargument, or Reconsideration

8. On September 1, 2015, CoSEIA and WRA filed applications for rehearing, reargument, or reconsideration (RRR) of the August 12, 2015 Decision.  CoSEIA and WRA assert that Decision No. C15-0871 can be interpreted as a ruling that negative REC pricing is permissible.
  If the Commission did so rule, CoSEIA and WRA argue that they were denied due process because: (a) the ALJ did not rule on the permissibility of negative REC prices in his Recommended Decision, thus depriving the parties the opportunity to address it in exceptions; and (b) because the ALJ granted a motion to strike testimony concerning the propriety of negative REC prices, there is no evidence in the record upon which to base any decision concerning negative REC prices.
  CoSEIA and WRA argue further that the question of whether negative REC prices are permissible under Colorado law is significant, and should be decided only after the parties have had an opportunity to present evidence and argument on the issue.
  Finally, WRA and COSEIA argue that Public Service’s amendment of the RFP after the Commission issued its decision approving the RES Compliance Plan violated the Commission’s decision and Commission Rule 3657 of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3.
  

9. In its Application, CoSEIA requests the Commission to clarify that its Decision does not specifically authorize negative REC pricing and that Public Service’s 2015 RFP did not conform to its approved model RFP.  COSEIA also requests that the Commission remove from its Decision any implication that the Commission has already ruled on the legality or permissibility of negative REC prices, or grant rehearing and reopen the record to take evidence before making a substantive decision. 

10. Similarly, WRA requests the Commission “to reconsider its Decision 
No. C15-0871 in recognition that these issues are not ‘settled,’ and should be considered in greater detail” in this proceeding or in a separate future proceeding.
  According to WRA, “[a]s an interim step, the Commission may direct [Public Service] to treat any bids with negative or zero dollar REC prices in a manner consistent with its 2013 community solar garden RFP.”
 

3. Motion for Extraordinary Protection

11. On August 28, 2015, Public Service filed a separate motion for extraordinary protection for information contained in an affidavit and attached spreadsheet identifying the bids submitted in response to Public Service’s RFP for community solar gardens.  Public Service has submitted the affidavit for “informational purposes.”
  
C. Discussion 

1. Applications for RRR

12. We deny the Applications.  The Decision denying COSEIA’s Emergency Motion addressed only the relief it sought, which was, at the eleventh hour, to prevent Public Service from receiving bids with a negative price.  The Decision was not intended and did not result in a ruling that approved negative REC pricing as a matter of law or policy.  Instead, the Decision merely held that the relief sought in the Emergency Motion would not be granted.  

13. The Commission did not adjudicate the substantive merits of negative REC prices as part of the Decision on COSIEA’s Emergency Motion.  An emergency motion filed less than 24 hours before the deadline for submission of the bids was not the proper vehicle to raise that question.  For these reasons, we deny the Applications.  However, because we did not have the opportunity to address either the issue of whether negative REC pricing is permissible, and, if so, how the negative REC prices will be allocated, those questions may be raised in a future proceeding.  
2. Motion for Extraordinary Protection

14. Public Service’s motion asks the Commission to grant highly confidential protection to certain bid information submitted in an accompanying affidavit signed by Alice K. Jackson, who is a Regional Vice President of Xcel Energy Services Inc.  In support of its motion, Public Service states that the Commission in the past has afforded extraordinary protection for bid information.  No party opposed the motion.     

15. Bid information is one type of information that is generally eligible for extraordinary protection.  For this reason, and because the motion is unopposed, we grant the motion.  
II. ORDER  
A. The Commission Orders That 
1. The applications for rehearing, reargument, or reconsideration filed by the Colorado Solar Energy Industries Association and Western Resource Advocates are denied consistent with the discussion above. 
2. The motion for extraordinary protection filed by Public Service Company of Colorado is granted.
3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration of the decision granting the motion for extraordinary protection shall begin on the first day after the effective date of this Decision.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 16, 2015.
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