Before the Public Utilities Commission of the State of Colorado

Decision No. C15-0968-I
PROCEEDING NoS. 15M-0158T & 14M-0947T


C15-0968-IDecision No. C15-0968-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15M-0158T NO. 15M-0158T
IN THE MATTER OF DISTRIBUTIONS FROM THE COLORADO HIGH COST SUPPORT MECHANISM TO ELIGIBLE PROVIDERS IN ACCORDANCE WITH § 40-15-502(5)(a), C.R.S., AS MODIFIED BY THE 2014 TELECOMMUNICATIONS REFORM LEGISLATION.  
PROCEEDING14M-0947T NO. 14M-0947t

IN THE MATTER OF COMMISSION CONSIDERATION OF EFFECTIVE COMPETITION FOR BASIC SERVICE UNDER § 40-14-207, C.R.S., IN CERTAIN AREAS  SERVED BY Qwest Corporation, doing business as CenturyLink QC, El Paso County Telephone Company, CenturyTel of Colorado, Inc., and CenturyTel of Eagle, Inc.
INTERIM DECISION:  (1) GRANTING MOTION TO 
LATE-FILE STIPULATION AND SETTLEMENT AGREEMENT; (2) RESCINDING REFERRAL OF PROCEEDING NO. 14M-0947T TO ADMINISTRATIVE LAW JUDGE; (3) CONSOLIDATING PROCEEDINGS FOR PROCEDURAL PURPOSES; (4) VACATING HEARINGS IN PROCEEDING NO. 14M-0947T; (5) STAYING RESPONSE TIME TO MOTION TO APPROVE STIPULATION AND SETTLEMENT AGREEMENT; (6) ESTABLISHING ADDITIONAL NOTICE AND INTERVENTION PERIOD; AND (7) SCHEDULING PREHEARING CONFERENCE
Mailed Date:  
September 4, 2015
Adopted Date: 
September 2, 2015
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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, 
OR CORPORATIONS:

I. BY THE COMMISSION
A. Statement

1. On August 20, 2015, Qwest Corporation, doing business as CenturyLink QC, CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and El Paso Telephone Company (CenturyLink); Staff of the Colorado Public Utilities Commission (Staff); the Colorado Telecommunications Association, Inc. (CTA); and Northern Colorado Communications, LLC (NCC) jointly filed a Stipulation and Settlement Agreement (Settlement) in both Proceeding Nos. 14M-0947T and 15M-0158T.  If approved by the Commission, the Settlement would resolve the issues in both cases and result in the closure of both proceedings.

2. This Decision addresses several procedural matters raised by the filing 
of the Settlement.  Consistent with the discussion below, we:  rescind the referral of Proceeding No. 14M-0947T to an Administrative Law Judge (ALJ); consolidate Proceeding 
Nos. 14M-0947T and 15M-0158T initially for procedural purposes only; vacate the hearing dates previously scheduled by the ALJ in Proceeding No. 14M-0947T; stay response time to the Motion to Consolidate Proceedings, Approve Stipulation and Settlement Agreement, Waive or Vary Certain Commission Rules, Issue Related Procedural Orders, and Request for Hearing (Joint Motion) filed jointly by CenturyLink Staff, CTA, and NCC; establish an additional notice and intervention period; and schedule a prehearing conference.

B. Discussion

3. Colorado “Public Utilities Law” authorizes the Commission to establish the High Cost Support Mechanism (HCSM) for support of universal services. § 40-15-208, C.R.S.  One purpose of the HCSM is to assist in making affordable the reasonable cost of providing basic service in rural, high cost geographic support areas.  See § 40-15-208(2)(a)(I)(A), C.R.S. 

4. On May 9, 2014, Governor Hickenlooper signed into law legislation reforming Article 15 to Title 40, addressing telecommunications services (2014 Telecom Reform Legislation).  Among other revisions, the 2014 Telecom Reform Legislation preserves the HCSM to support basic service.  

5. The 2014 Telecom Reform Legislation limits application of the HCSM to high cost areas without effective competition for basic service. § 40-15-502(5)(a), C.R.S.  The Commission determines whether an area is without effective competition for basic service by applying the factors stated in § 40-15-207, C.R.S.

6. In addition, the revised statutes establish a second purpose of the HCSM to: “Provide access to broadband service through broadband networks in unserved areas pursuant to section 40-15-509.5 only.” § 40-15-208(2)(a)(I)(B), C.R.S.  Toward that end, § 40-15-509.5, C.R.S., states: “The commission may fund the deployment of broadband service in unserved areas of the state through use of the HCSM surcharge and surcharge rate in effect on May 10, 2014. . . . [T]he commission may transfer to the broadband deployment board only the moneys that it determines are no longer required by the HCSM to support universal basic service through an effective competition determination.”  § 40-15-509.5(3), C.R.S.
7. Pursuant to these statutes, the Commission found that certain wire center serving areas are subject to effective competition.
   The Commission then directed its staff to calculate the amount of money attributable to the wire center serving areas subject to effective competition and then transfer that amount to the Broadband Deployment Board.
 

8. CenturyLink disagreed with these decisions and filed an action for judicial review of them in the District Court of the City and County of Denver (Judicial Review Action).  CenturyLink’s Judicial Review Action has been administratively closed pending the resolution of the Commission’s proceedings considering the Settlement.    
1. Proceeding No. 14M-0947T

9. On September 23, 2014, we opened Proceeding No. 14M-0947T on our own motion to determine if additional wire center serving areas  are subject to effective competition for basic service.
  We identified 104 wire center serving areas where, based on preliminary data, CenturyLink is the incumbent provider and one or more facilities-based providers also offer service.  We referred the proceeding to an ALJ to issue a recommended decision regarding which additional wire center serving areas should be found to have effective competition in consideration of the factors set forth in § 40-15- 207, C.R.S. 

10. On January 23, 2015, the assigned ALJ divided Proceeding No. 14M-0947T into two phases.  Phase I would examine the 48 wire center serving areas where the preliminary data indicated three or more providers of basic service.  Upon completion of Phase I, Phase II would examine the additional 56 wire centers.

11. The parties to Proceeding No. 14M-0947T are: CenturyLink; Staff; Bresnan Broadband of Colorado, LLC; AT&T Corp. and Teleport Communications America LLC (AT&T); Comcast Phone of Colorado, LLC (Comcast); NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero); NCC; and Sprint Communications Company L.P. and Sprint Spectrum LP, doing business as Sprint PCS (Sprint). 
12. On April 30, 2015, Staff filed direct testimony and attachments in Phase I addressing the first 48 wire center serving areas.  On June 23, 2015, Staff filed corrected direct testimony and attachments.  

13. Staff recommended that the Commission find 46 of the wire center serving areas to have effective competition based on the criteria in § 40-15-207, C.R.S.  Staff also recommended that the Commission find that two of the wire center serving areas, Central City and Coal Creek Canyon, lacked effective competition at this time.
14. CenturyLink, Viaero, and NCC each filed answer testimony and attachments in response to Staff’s recommendations on July 31, 2015.  

CenturyLink contested the manner in which the Commission framed the proceeding, arguing that we should determine appropriate HCSM funding in specific areas and not to establish the level of market regulation that is required.  CenturyLink also challenged the use of the wire center serving area as the basis of any analysis under § 40-15-207, C.R.S.  CenturyLink also filed a Motion for Waiver of 4 Code of Colorado Regulations (CCR) 

15. 723-2-2213(d)(II) of the Rules Regulating Telecommunications Providers, Services, and Products, which establishes wire center serving areas as the “geographic areas” for determining HCSM support.

16. Viaero charged that Staff relied on unverified data that overstates competition in the 48 wire centers.  Viaero also stated that its tests in at least ten of the Phase I wire center service areas contradict Staff’s assertion of facilities-based wireline and wireless competition.  Viaero recommended that the Commission conduct further verification of signal strength and geographic coverage before determining any of the 48 wire centers to have effective competition.  

17. NCC challenged Staff’s conclusion that the Weldona wire center serving area is competitive.

2. Proceeding No. 15M-0158T
18. On March 17, 2015, we opened Proceeding No. 15M-0158T on our own motion to determine the HCSM distributions to eligible providers consistent with 2014 Telecom Reform Legislation.
  We also invited comment on the application of language from § 40-15-502(5)(a), C.R.S., and directed that any proposals or stipulations addressing HCSM distributions in 2015 and beyond be filed in the proceeding for our review.

19. The parties to Proceeding No. 15M-0158T are: CenturyLink; Staff; AT&T; Comcast; Viaero; NCC; CTA; and Sprint. 
20. On June 1, 2015, we directed the HCSM Administrator to provide interim HCSM distributions for the first quarter of 2015 to all eligible providers based upon the amounts of HCSM support they were provided on a per wire center, per access line basis in 2014.   
We also directed parties to file proposals or stipulations addressing the remaining HCSM distributions no later than June 30, 2015.
 

21. On July 30, 2015, we again directed the HCSM Administrator to issue interim HCSM distributions for the second quarter of 2015 to the eligible providers that are members of CTA.
  We also allowed proposals or stipulations addressing HCSM distributions to be filed on or before August 14, 2015.

22. On August 14, 2015, Staff filed a motion requesting an extension of time to file proposals or stipulations addressing HCSM distributions no later than August 19, 2015.  We granted the motion on August 19, 2015.

23. On August 19, 2015, Staff filed another motion to file a stipulation after the Commission’s business hours on that day (which would cause the filing date to be August 20, 2015).    

3. Settlement and Joint Motion

24. On August 20, 2015, CenturyLink, Staff, CTA, and NCC (the Settling Parties) jointly filed the Settlement and Joint Motion.  

25. The Settlement proposes HCSM support amounts to be paid to CenturyLink, CTA, NCC, and Viaero for the four years 2015 through 2018.  In general, CenturyLink would receive $31 million each year, the CTA companies would receive $1.4 million each year collectively, and NCC would receive $500,000 in 2015 and then no additional support. 

26. Upon approval of the Settlement, CenturyLink would seek dismissal of its Judicial Review Action currently pending in Denver District Court.  The Settling Parties explain that this would permit the HCSM Administrator to transfer the funds to the Broadband Deployment Board that was stayed by that proceeding.

27. Under the terms of the Settlement, the Commission would declare 46 of the 48 wire center serving areas at issue in Phase I of Proceeding No. 14M-0947T to have effective competition for basic service, consistent with Staff’s direct testimony and attachments in that proceeding, effective January 1, 2016.  CenturyLink would maintain its provider of last resort (POLR) commitments in the 46 wire centers until July 1, 2016 and would continue to maintain its POLR commitment in the remaining 56 wire centers from Phase II in Proceeding 
No. 14M-0947T.

28. The Settling Parties explain that Viaero did not join the Settlement. The Settling Parties propose that Viaero receive $2.2 million of HCSM annually based on the proposed finding that the 46 wire centers have effective competition and the application of the “identical support” provisions in the Commission’s HCSM Rules, 4 CCR 723-2-2840, et seq.

29. The Settling Parties request that the Commission consolidate Proceeding Nos. 15M-0158T and 14M-0947T and, as part of the consolidation, designate Proceeding No. 15M-0158T as the primary proceeding.  The Settling Parties also request that the Commission stay the procedural schedule of Proceeding No. 14M-0947T while the Commission considers the Joint Motion.
  The Settling Parties further request a hearing on the Settlement. 

30. In addition to procedural requests in the Joint Motion, the Settling Parties seek substantive relief.  For example, the Settling Parties request that we waive or vary certain HCSM Rules to help maintain the solvency of the HCSM fund and to ensure the provision of basic service in high cost areas. 

C. Conclusions and Findings 

31. We find good cause to rescind the referral of Proceeding No. 14M-0974T to an ALJ and to consolidate Proceeding Nos. 15M-0158T and 14M-0947T initially for procedural purposes.  Until further order, Proceeding No. 15M-0158T shall serve as the primary proceeding.
32. We find good cause to vacate the previously scheduled hearings in Proceeding No. 14M-0947T.  Any hearings, if necessary, shall be scheduled by a separate decision.

33. Because some of the procedural requests in the Joint Motion may be opposed, and due to the complexity of the issues raised in the Settlement, we stay response time to the Joint Motion.  The Commission will set response time to components of the Joint Motion by this Decision and adopt additional response deadlines and procedures by a separate decision.

34. We find that our consideration of the many interrelated issues in the potentially joined proceedings and the expansive nature of the relief sought by the Settling Parties require additional notice to the public and an additional opportunity for interested persons to seek intervention.  We establish an additional notice and intervention period through Monday, September 14, 2015.

35. The Settlement and the Joint Motion are available for public inspection at the Commission’s office located at 1560 Broadway, Suite 250, Denver, Colorado 80202 between 8:00 a.m. and 5:00 p.m. excluding weekends and state holidays. This Decision is the notice that the Settlement and Joint Motion have been filed.
36. Parties to the consolidated proceedings and any additional interested persons seeking to intervene may file responses to the procedural aspects of the Joint Motion, including the motion to consolidate the two proceedings, not later than Monday, September 14, 2015.

37. We are scheduling a prehearing conference to determine procedures in this matter, including the establishment of a hearing date, if necessary.  
II. ORDER  
A. It Is Ordered That:  
1. The Motion for Extension of Time to File Proposals or Stipulations Addressing High Cost Distributions filed in Proceeding No. 15M-0158T by Staff of the Colorado Public Utilities Commission (Staff) on August 19, 2015 is granted.

2. Proceeding No. 14M-0947T is rescinded from the Administrative Law Judge.

3. Proceeding Nos. 15M-0158T and 14M-0947T are consolidated for procedural purposes, consistent with the discussion above.  Proceeding No. 15M-0158T shall be the primary proceeding.  The question of whether to consolidate these proceedings for all purposes shall be addressed in a future Decision.  

4. Both proceeding numbers and captions in the consolidated proceeding shall be listed on all future filings, as on this Decision until the Commission decides otherwise.  The primary proceeding number stated in Ordering Paragraph 3 above and its caption shall appear first.

5. The hearing scheduled in Proceeding No. 14M-0947T is vacated.

6. Response time to the Motion to Consolidate Proceedings, Approve Stipulation and Settlement Agreement, Waive or Vary Certain Commission Rules, Issue Related Procedural Orders, and Request for Hearing (Joint Motion), filed in Proceeding Nos. 14M-0947T and 
15M-0518T  jointly by CenturyLink QC, CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and El Paso Telephone Company (CenturyLink); Staff; the Colorado Telecommunications Association, Inc. (CTA); and Northern Colorado Communications, LLC (NCC) on August 20, 2015, is stayed.  

7. Consistent with the discussion above, responses to the procedural requests in the Joint Motion – including the request to consolidate Proceeding Nos. 15M-0158T and 
14M-0947T for all purposes – shall be filed no later than September 14, 2015. 

8. CenturyLink, Staff, CTA, NCC, Bresnan Broadband of Colorado, LLC; AT&T Corp. and Teleport Communications America LLC; Comcast Phone of Colorado, LLC; NE Colorado Cellular, Inc., doing business as Viaero Wireless; and Sprint Communications Company L.P. and Sprint Spectrum LP, doing business as Sprint PCS are parties to this matter. 

9. An additional notice period for the Joint Motion and the Stipulation and Settlement Agreement shall extend through 5:00 p.m. on September 14, 2015.

10. Any person desiring to intervene or participate as a party shall file a petition for leave to intervene or, under the Commission’s Rules of Practice and Procedure, other appropriate pleadings to become a party by 5:00 p.m. on September 14, 2015.

11. A prehearing conference in this matter is scheduled as follows:  

DATE:
September 24, 2015  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

12. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 2, 2015.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


GLENN A. VAAD
________________________________
                                         Commissioners

COMMISSIONER PAMELA J. PATTON ABSENT.



� See Decision Nos. R14-0190 issued February 21, 2014, and C14-0434 issued April 28, 2014, Proceeding


No. 13M-0422T.


� Decision No. C14-1251, issued October 16, 2014, Proceeding No. 04M-388T.


� Decision No. C14-1163, issued September 23, 2014, Proceeding No. 14M-0947T.


� Decision No. R15-0084-I, issued January 23, 2015, Proceeding No. 14M-0947T.


� Decision No. C15-0243, issued March 17, 2015, Proceeding No. 15M-0158T.


� Decision No. C15-0517-I, issued June 1, 2015, Proceeding No. 15M-0158T


� Decision No. C15-0781-I, issued July 30, 2015, Proceeding No. 15M-0158T.


� Decision No. C15-0898-I, issued August 19, 2015, Proceeding No. 15M-0158T.


� On August 28, 2015, the ALJ vacated the filing dates in the procedural schedule in Proceeding �No. 14M-0947T but retained the evidentiary hearing dates in that proceeding.  Decision No. R15-0947-I, issued August 28, 2015, Proceeding No. 14M-0947T.
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