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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS: 

I. BY THE COMMISSION

A. Statement

1. The Commission opens this proceeding on its own motion to consider the validity of certificates of public convenience and necessity (CPCNs) and letters of registration (LORs) issued by the Commission for services that the General Assembly in 2014 deregulated under § 40-15-401, C.R.S.  Requests for intervention are due July 31, 2015.  We request comment and briefing, with initial comments due August 21, 2015, and reply comments due September 11, 2015.  The Commission will consider this matter en banc and issue additional procedural orders as necessary.

B.
Background

2. In May 2014, the Colorado General Assembly passed legislation (2014 Telecom Legislation) that placed services regulated by the Commission under § 40-15-201, C.R.S. (Part 2), and § 40-15-301, C.R.S. (Part 3), into deregulated status under § 40-15-401, C.R.S. (Part 4).
  Subject to certain exceptions, the products, services, and providers listed in Part 4 are “exempt from regulation under [Article 15 of Title 40] or under the ‘Public Utilities Law’ of the state of Colorado.”
  In addition, “[n]o certificate of public convenience and necessity shall be required for the provision of services under [Part 4].”
  

3. Historically, the Commission has issued CPCNs and LORs to providers offering services classified under Parts 2 and 3.  For services regulated under Part 2, no provider shall operate within Colorado without first having obtained a CPCN.
  Basic emergency service continues to be classified under Part 2 after the 2014 Telecom Legislation.
  Some basic services, previously classified in Part 2, were reclassified under Part 4; however, exceptions apply to the reclassification of basic service, including exceptions for incumbent local exchange carriers until July 1, 2016,
 and regulation throughout each geographic area for which the Commission provides high cost support on and after July 1, 2016.
  Notwithstanding the 2014 Telecom Legislation, each provider of basic local exchange service is “declared to be affected with a public interest and a public utility subject to the provisions of articles 1 to 7 of this title….”
  

4. Part 3 requires that the commission “promulgate rules and regulations for the certification of providers of emerging competitive telecommunications services”; however, “nothing in [Part 3] shall require the commission to certificate providers of telecommunications service regulated in [Part 3].”
  The Commission’s rules provide a process for LOR applications for services regulated under Part 3;
 however, after the 2014 Telecom Legislation, the only service regulated under Part 3 is switched access.
  

5. We open this proceeding in response to assertions by ExteNet Systems, Inc. (ExteNet), in Proceeding No. 14A-1173T, in which ExteNet applied for an LOR to offer private line services.  The Commission denied ExteNet’s application, because the General Assembly had placed private line services into deregulated status under Part 4 and beyond the Commission’s jurisdiction to issue LOR certifications.
  ExteNet filed an Application for Rehearing, Reargument, and Reconsideration (RRR).  ExteNet stated that the Commission granted certifications to other providers of private line services after enactment of the 2014 Telecom Legislation.  ExteNet alleged that issuance of certifications to other providers places ExteNet at a relative disadvantage to companies with state certifications, stating that municipalities and rights of way administrators are “especially reliant” on Commission certifications.
  The Commission denied ExteNet’s Application for RRR due to the elimination of Commission authority to issue LOR certifications under the 2014 Telecom Legislation, but the Commission recognized that ExteNet’s allegations of disparate treatment, in addition to the claims that certification is necessary to negotiate interconnection agreements and to obtain access to public rights of way, deserved further consideration.
  

6. ExteNet’s arguments raised the issue of whether the Commission improvidently granted other carriers certifications after the passage of the 2014 Telecom Legislation, as well as whether providers receiving certifications before the 2014 Telecom Legislation maintain valid certifications for deregulated services.  The Commission stated that it would commence a proceeding to consider these issues and others related to the validity of state certification for deregulated services and the need for state certifications to negotiate interconnection agreements and obtain access to rights of way.

C.
Request for Comments and Briefing

7. In this proceeding, we will consider the eligibility and validity of CPCNs and LORs for services classified as deregulated under Part 4.  Specifically, we request briefs addressing the following: 

a)
Whether the Commission granted certifications for deregulated telecommunication services after the passage of the 2014 Telecom Legislation and, if so, whether such certifications should be rendered invalid.

b)
Whether providers receiving certifications before passage of the 2014 Telecom Legislation maintain valid certifications for deregulated services.

c)
Whether state certifications are necessary or required to negotiate interconnection agreements with any incumbent local exchange carrier, to obtain access to public rights of way, or for other benefits providers seek when applying for an LOR or CPCN.

d)
Whether the Commission has the authority to issue a certification for deregulated services upon an application of a provider to submit voluntarily to the Commission’s authority under Article 15 of Title 40 and the Public Utilities Law.

e)
Other related issues as raised by the Commission or the parties.

8. The Commission retains this proceeding en banc and shall issue additional procedural or other orders as necessary.  

II. ORDER 

A. The Commission Orders That:

1. On its own motion, the Commission opens this proceeding to consider issues related to eligibility and validity of certificates for public convenience and necessity, and letters of registration, for services recently deregulated pursuant to § 40-15-401, C.R.S.  This Decision is notice that the Commission opens this proceeding.  The notice period shall extend through July 31, 2015.

2. The period to file requests for intervention shall run concurrent with the notice period.  Any person wishing to intervene or participate as a party in this proceeding must file a petition for leave to intervene or, under the Commission’s Rules of Practice and Procedure, file other pleadings, by July 31, 2015.  Alternatively, persons who do not wish to intervene or become a party, but wish to file comments, may send written comments addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202.  All persons who file an objection, notice of intervention as of right, motion to permissively intervene, or any other pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Decision.

3. Initial briefs must be filed by August 21, 2015.  Response briefs must be filed by September 18, 2015.  

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 1, 2015.
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� Services under Part 4 include, without limitation: advanced features (§ 40-15-401(1)(k), C.R.S.); IntraLATA toll (§ 40-15-401(1)(t), C.R.S.); jurisdictional private line services (§§ 40-15-401(1)(n) and (o), C.R.S.); Internet-protocol enabled services (§ 40-15-401(1)(q), C.R.S.); and Voice over IP (§ 40-15-401(1)(r), C.R.S.).


� § 40-15-401(1), C.R.S.  


� § 40-15-402(2), C.R.S.  


� See § 40-15-202(2), C.R.S.


� § 40-15-201(2), C.R.S.


� See § 40-15-401(1)(b)(II) and (III), C.R.S.


� See § 40-15-401(IV), C.R.S.


� § 40-15-201(1), C.R.S.


� § 40-15-302(2), C.R.S.


� Rule 2001(yy) of the Commission Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations 723-2. 


� § 40-15-301(2), C.R.S.


� Decision Denying Application for Letter of Registration, Decision No. C15-0417 issued May 4, 2015, in Proceeding No. 14A-1173T, at ¶ 5.


� ExteNet’s Application for RRR, at 6-7.


� Decision No. C15-0599, Proceeding No. 14A-1173T issued June 25, 2015.
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