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I. BY THE COMMISSION

A. Statement
1. On April 29, 2015, the Public Utilities Commission (Commission or PUC) issued Decision No. C15-0417 (Decision) denying an Application filed by ExteNet Systems, Inc. (ExteNet), for a letter of registration to provide private line services.  The Commission premised its denial on the 2014 Telecom Legislation that placed private line services into deregulated status under § 40-15-401, C.R.S., and therefore the General Assembly had removed the Commission’s authority to issue the letter of registration requested by ExteNet.

2. The Commission’s Decision also responded to ExteNet’s assertion that the lack of Commission certification results in a difficulty to obtain attachment agreements from incumbent utilities and to access the public rights-of-way.  The Decision noted that:

Pole attachment regulation including the corresponding rates, terms, and conditions associated with access to utility poles is contained in 47 U.S.C. § 224.  ExteNet is not precluded from pursuing remedies for pole attachment concerns it 

finds necessary; however, state authority through [a letter of registration] should not be issued in this instance for services not regulated pursuant to Article 15 of Title 40.

3. On May 26, 2015, ExteNet filed an Application for Rehearing, Reargument, and Reconsideration (RRR) of the Commission’s April 29, 2015 Decision.  ExteNet asserts three grounds for its RRR: that after passage of the 2014 Telecom Legislation other providers received letters of registration to offer the same type of services as ExteNet’s and thus the Commission is applying different standards to similar situations; that the Commission’s action violates its responsibilities under state law to promote open competitive telecommunications markets through flexible regulatory regimes; and, that the Commission violated the Colorado Administrative Procedures Act by adopting a policy of general applicability through an adjudicatory proceeding rather than a rulemaking.  ExteNet does not contest the reasoning from the Commission’s Decision that the 2014 Telecom Legislation removed Commission jurisdiction over the private line services ExteNet intends to provide.

4. ExteNet asserts that the Commission granted certificates of public convenience and necessity and letters of registration to three providers after the effective date of the 2014 Telecom Legislation, namely, to NewPath Networks, LLC, Vodafone Americas, and GC Pivotal LLC.  ExteNet asserts that these three providers based their applications for certification upon the same private line services that ExteNet intends to provide.
5. Consequently, ExteNet alleges that issuance of certifications to these other providers discriminates against ExteNet because of the two purposes the certificates serve.  First, that a certification or authorization “allows the carrier to enter the market and provide retail service to the public.”
  Second, that a certification provides a document that ExteNet can give to a pole owner or administrator of a public right-of-way to demonstrate that ExteNet is entitled to attachment rights and access to public rights-of-way under the Federal Telecommunications Act of 1996.
  ExteNet contends that municipalities and right-of-way administrators are “especially reliant” on commission certifications.
  In sum, ExteNet alleges that it is at a competitive disadvantage in obtaining pole attachments relative to companies holding state certifications.

6. The Commission denies ExteNet’s Application for RRR.  ExteNet does not challenge the legal correctness of the Decision’s ruling that the private line services ExteNet intends to provide have been deregulated under the 2014 telecom legislation.  ExteNet also does not contest the Decision’s statement that ExteNet’s private line services are “exempt from regulation under [Article 15 of Title 40] or the ‘Public Utilities Law’ of the state of Colorado.”
  It is Article 15 of Title 40, and the Public Utilities Law, that provides the Commission’s authority to issue either a certificate of public convenience and necessity or letter of registration.  The General Assembly has restricted the Commission’s jurisdiction, and the Commission is bound to follow these legislative directives.  See Miller Bros, Inc. v. Pub. Utils. Comm’n, 525 P.2d 443, 451 (Colo. 1974) (holding that the PUC retains all authority granted by Article XXV, unless the legislature explicitly restricts it).  Because the governing statutes have removed the Commission’s jurisdictional authority to issue certifications for ExteNet’s private line services, the Commission must deny ExteNet’s request for certifications and its Application for RRR.  

ExteNet is incorrect that the Decision should be reversed on the grounds that its conclusions constitute an improper rulemaking.  First, it was ExteNet, not the Commission or any other entity that commenced this proceeding as an adjudication of ExteNet’s request for a certification under existing Colorado law.  If a party commences a proceeding as an adjudication, the Commission is authorized to rule on the case as presented; it is not required to dismiss or hold the proceeding in abeyance while a rule-making proceeding is initiated.  AviComm, Inc. v. Pub. Utils. Comm’n, 955 P.2d 1023, 1030-31 (Colo. 1998).  Second, the Administrative Procedures Act contrasts rulemaking with "adjudication," and defines the latter as "the procedure used by an agency for the formulation, amendment, or repeal of an order and includes licensing."  Colorado Office of Consumer Counsel v. Mountain States Tel. and Tel. Co., 816 P.2d 278, 284 (Colo. 1991) (quoting § 24-4-102(2), 10A C.R.S. (1988)) (emphasis added).  “An adjudication proceeding involves a determination of rights, duties, or obligations of identifiable parties by applying existing legal standards to facts developed at a hearing conducted for the purpose of resolving the particular interests in question."  AviComm, Inc. v. Pub. Utils. Comm'n, 955 P.2d 1023, 1030 (Colo. 1998) (citing Douglas County Bd. of Comm'rs v. Pub. Utils. Comm'n, 829 P.2d 1303, 1307-08 (Colo. 1992); and City of Aurora v. Pub. Utils. Comm'n, 785 P.2d 1280, 1287 (Colo. 1990)) (emphasis added).  Here, the Commission applies existing statutory standards to the facts presented by ExteNet that it intends to offer private line services.  The Commission determined that the statute does not grant the Commission the authority to issue a certificate or letter of registration to ExteNet under the undisputed facts.
  In sum, this 

7. proceeding constitutes an adjudication, not a rulemaking, and the Commission was not compelled to apply the rulemaking procedures otherwise required under the Administrative Procedures Act. 

8. Additionally, ExteNet contends that the Commission’s Decision to not grant a letter of registration discriminates, because a state certification “allows the carrier to enter the market and provide retail service to the public.”
  ExteNet is incorrect.  Under the 2014 Telecom Legislation, entry into the market to provide the private line services ExteNet intends to offer does not require a certification or letter of registration.

9. ExteNet’s second contention of discrimination is that other providers offering deregulated services were granted certifications after passage of the 2014 Telecom Legislation.  ExteNet alleges, without the benefit of a proceeding to offer proof or submit full briefing on the matter, that incumbent telephone companies require carriers requesting negotiations of interconnection agreements to obtain a state certification.  ExteNet also contends that administrators of public rights-of-way require state certifications before granting access or charging increased rates to entities without certifications.  These contentions deserve further scrutiny by the Commission.

10. The Commission will open a proceeding to consider these allegations and issue declarations to resolve the issues of discrimination raised by ExteNet.  This declaratory proceeding will address whether the Commission improvidently granted other carriers certifications for deregulated services after passage of the 2014 Telecom Legislation.  ExteNet’s arguments raise the issue of whether providers receiving certifications before the 2014 Telecom Legislation maintain valid certifications for deregulated services.  Further, the Commission will consider whether state certifications are necessary to negotiate interconnection agreements with incumbents or to obtain access to public rights-of-way, and whether the Commission has the authority to issue a certification upon an application of a provider to submit voluntarily to the Commission’s authority under Article 15 of Title 40 and the Public Utilities Law.
II. ORDER  
A. The Commission Orders That: 
1. The Commission denies the Application for Rehearing, Reargument, and Reconsideration filed on May 26, 2015 by ExteNet Systems, Inc. 
2. The Commission shall commence a proceeding to consider the contentions raised by ExteNet Systems, Inc., in its Application for Rehearing, Reargument, and Reconsideration to address the following: 

a.
Whether the Commission improvidently granted certifications for deregulated services after passage of the 2014 Telecom Legislation.  
b.
Whether providers receiving certifications before passage of the 2014 Telecom Legislation maintain valid certifications for deregulated services.  
c.
Whether state law requires or even addresses a condition of state certification to negotiate interconnection agreements with incumbents or to obtain access to public rights-of-way.
3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 17, 2015.
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� As stated by the Court in AviComm, “[t]he fact that this decision may have collateral effects upon other providers similarly situated to the Providers in this case does not transform an adjudicatory action into a rule-making proceeding.  ‘As is often the case in adjudications by the judicial branch, collateral effects to third parties result from adjudicatory proceedings.’”  AviComm, 955 P.2d at 1030 (quoting Douglas County, 829 P.2d at 1307).
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