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I. BY THE COMMISSION

A. Statement
1. This Decision addresses exceptions filed by Carestream Health, Inc. (Carestream) to Recommended Decision No. R15-0262 (Recommended Decision).  Xcel Energy, doing business as Public Service Company of Colorado (Public Service) filed a response to the exceptions.  As explained in more detail below, we deny the exceptions.  

B. Factual and Procedural Background 

1. Factual Background 

2. Carestream is a manufacturer of medical imaging media and equipment.  For many years, Kodak manufactured medical imaging media and equipment at a “campus” in Windsor, Colorado.  In 2007, Carestream purchased a portion of Kodak’s manufacturing operations at the Windsor campus, but it did not become a gas customer of Public Service at the Windsor campus at that time.  Instead, Carestream purchased steam from Kodak, which continued to operate the remainder of the Windsor campus, including the boiler building that produces steam through the burning of natural gas.  

3. In May 2010, Carestream and Kodak entered into an agreement to transfer the boiler building and some of Kodak’s utility assets at the Windsor Campus to Carestream.  
As a result of the transaction, Carestream became Public Service’s gas customer.  Importantly, while Kodak had been a gas sales customer of Public Service, Carestream contracted for gas transportation service from Public Service.  A gas sales customer purchases from Public Service both the natural gas commodity and the pipeline services to transport the gas to the customer’s facility.  In contrast, a gas transportation customer receives from Public Service only the transportation services, and purchases gas from a separate supplier.   
4. A billing error occurred in which Public Service under billed Carestream from February 2010 until March 2013 in the amount of $1.26 million.  The billing error resulted from Public Service’s misapplication of a pressure base correction factor, which is applied to each customer’s account to determine the volume of gas consumed by the customer.  The factor is a number that is less than one, so its application reduces the raw data reflecting the amount of gas consumed by the consumer.  This factor is applied for both sales and transportation customers, but in different subsystems within Public Service’s metering and billing process.
  For sales customers, it is applied in the MV90xi subsystem.  For transportation customers, it is applied in the Gas Management Subsystem (GMS).  In setting up Carestream’s account, Public Service modified the existing metering and billing system established for Kodak and substituted the GMS subsystem containing the pressure base correction factor for the Meter Reading Acquisition Subsystem, as necessary for gas transportation service, but did not remove the correction factor from the MV90xi subsystem.  This resulted in the factor being applied twice to the Carestream account and thus under-calculating the amount of gas Carestream consumed. 

5. Public Service discovered and corrected the error in March 2013.  PublicService’s applicable tariff (Colo. PUC No. 6) limits back-billing to the two years preceding the discovery of the under-billing.  As a result, Public Service back-billed Carestream for the period from March 2011 to March 2013, which amounted to $716,919.71. 

6. Carestream disagreed with the back-billing and refused to pay the $716,919.71 demanded by Public Service.  

2. Formal Complaint

7. On May 20, 2014, Carestream filed a formal complaint against Public Service with the Commission in which it asserts two arguments for why it is not required to pay the amount demanded by Public Service.  First, Carestream alleges that Public Service did not comply with the applicable tariff (PUC Tariff No. 6), which requires Public Service to “exercise all reasonable means to assure accurate computation of all bills for gas service.”
  Carestream asserts that Public Service did not “exercise all reasonable measures” because it did not have procedures and protocols to ensure that Carestream’s account was properly set up and thus cannot back-bill Carestream.  

8. Second, Carestream argued that, if the Commission decides that Public Service complied with the tariff, the Commission should exercise its discretion under § 40-3-105(2), C.R.S., and the filed rate doctrine to make an exception to the application of the tariff because such an exception would be “just and reasonable” under the circumstances of this case.
  

3. Recommended Decision
9. After conducting a one-day hearing on January 12, 2015, Administrative Law Judge (ALJ) Garvey issued his Recommended Decision on March 19, 2015.  In the decision, ALJ Garvey held that Carestream failed to carry its burden of proving by a preponderance of the evidence either of its claims.  Specifically, ALJ Garvey held that Carestream failed to prove “a direct violation of a Tariff provision or sufficient reason to ignore the filed rate doctrine.”
  
4. Exceptions

10. On April 8, 2015, Carestream filed exceptions to ALJ Garvey’s Recommended Decision in which it reiterates the arguments it made to ALJ Garvey: (1) because Public Service did not “exercise all reasonable measures” to avoid the billing problem, it did not comply with the tariff and thus cannot back-bill Carestream;
 and (2) if Public Service complied with the tariff, the Commission should exercise its discretion under § 40-3-105(2), C.R.S., and the filed tariff doctrine to make an exception to the application of the tariff.
  If both arguments fail and the Commission requires Carestream to pay any portion of the back-bill, Carestream requests an order allowing a payback period of 72 months or a reinsertion of an equivalent amount of unbilled gas into Public Service’s system, the choice to be at the discretion of Carestream.

11. By this Decision, we deny Carestream’s Exceptions. 

C. Discussion 

1. Burden of Proof

12. The Administrative Procedure Act and Commission Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, impose the burden of proof upon "the proponent of an order.”
  As a result, Carestream must prove its case by a preponderance of the evidence.  This burden requires Carestream to establish “that the matter to be proved . . . is more probable than not.” 
  Whether a party has met its burden of proof is a question of fact.
 

2. Tariff-Based Argument

13. The applicable tariff states in relevant part: “The Company will exercise all reasonable means to assure accurate computation of all bills for gas service.  Customer agrees to accept the Company’s accounting for gas measurement and billing.  In the event errors in billing occur, Company . . . shall have the right to collect from customer the amount of any undercharge as set forth hereunder.”
  Public Service states that the tariff means “that billing errors may still occur, even though the Company uses all reasonable means to prevent them.”
  Similarly, Carestream states that the tariff requires Public Service to “have reasonable procedures in place to prevent the billing error . . . in the first instance.”
  Both parties agree, therefore, that this tariff language requires Public Service to take all “reasonable means” to prevent billing errors from occurring. 

14. Plainly, Public Service’s procedures in place from February 2010 to March 2013 did not prevent the billing error suffered by Carestream.  We agree with ALJ Garvey, however, that Carestream did not provide sufficient evidence from which it can be concluded that Public Service should have foreseen the problem and thereby taken reasonable means to prevent it.  For this reason, we conclude that Carestream did not carry its burden of proving that Public Service did not comply with the tariff by “exercise[ing] all reasonable means to assure accurate computation of all bills for gas service.” 

3. Exception to the Filed Rate Doctrine and § 40-3-105(2), C.R.S.
15. Under § 40-3-105(2), C.R.S. “no public utility shall charge, demand, collect, or receive a greater or lesser or different compensation for any product or commodity furnished or to be furnished, or for any service rendered or to be rendered, than the rates, tolls, rentals, and charges applicable to such product or commodity or service as specified in its schedules on file and in effect at the time.”  However, the statute provides that the Commission “may by . . . order establish such exceptions from the operation of this prohibition as it may consider just and reasonable as to each public utility.”  Similarly, while the filed rate doctrine prevents a utility from departing from the terms and conditions of its tariffs,
 this doctrine does not apply “if a utility . . . fails to follow the explicit standards of its own tariff.”
 

16. Here, for the same reasons stated above, we agree with ALJ Garvey that Carestream has failed to provide sufficient evidence to prove that Public Service “fail[ed] to follow the explicit standards of its own tariff,” or that the Commission should otherwise make an exception to the requirement in § 40-3-105(2), C.R.S., and the filed rate doctrine.  As a result, we conclude that Carestream did not satisfy its burden of proving that we should order an exception to the application of Colo. PUC No. 6 Gas to Carestream.  

17. This conclusion applies equally to Carestream’s request to pay Public Service back over a 72-month period or to reinsert an equivalent amount of unbilled gas into Public Service’s system, the choice to be at the discretion of Carestream.  Neither method of repayment is permitted by the tariff, and Carestream has not justified the creation of such an exception under the circumstances of this case.  
II. ORDER  
A. The Commission Orders That: 
1. The Exceptions to Recommended Decision No. R15-0262 filed on April 8, 2015 by Carestream Health, Inc. are denied. 
2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 19, 2015.
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� Public Service’s metering and billing system consists of five different subsystems, only four of which are used depending on whether a customer is a sales or transport customer.  They are: (1) the Meters and Instrumentation subsystem, which collects raw usage data; (2) the MV90xi subsystem, which processes the raw data; (3) the Meter Reading Acquisition Subsystem, which applies the customer’s contract information to the usage data for sales customers; (4) the Gas Management Subsystem, which applies the customer’s contract information to the usage data for transportation customers; and (5) the Customer Billing Program, which applies pricing information and generates invoices.


� Carestream’s Statement of Position at 4-6, 7-9.


� Carestream’s Statement of Position at 4-6; Carestream’s Exceptions at 5.  


� Recommended Decision No. R15-0262 at 12.  


�   Carestream’s Exceptions at 8-9.


�   Id. at 12. 


�   Id. at 13.  


�   § 24-4-205(7), C.R.S.; 4 Code of Colorado Regulations 723-1-1500.  


�  Mile High Cab, Inc. v. Colo. PUC, 302 P.3d 241, 246 (Colo. 2013).


� Indus. Claim Appeals Office v. Softrock Geological Servs., 325 P.3d 560, 563 (Colo. 2014); Cumpston v. Neirinckx, 1 P.3d 752, 755-756 (Colo. App. 2000).  


� Colo. PUC No. 6 Gas Fourth Revised Sheet No. R22, page 26.


� Public Service’s Response to Exceptions at 8.  See also Public Service’s Confidential Statement of Position at 12 (“the tariffs themselves expressly contemplate that errors will unfortunately occur, despite the Company’s preventative measures.”).  


� Carestream’s Exceptions at 8.  


� See U S West Communs. v. City of Longmont, 948 P.2d 509, 525 (Colo. 1997) (“The purpose [of the filed rate doctrine] was to avoid statutorily forbidden discrimination in rates.”).


� Commission Decision No. C03-1292, Proceeding No. 01F-071G issued November 19, 2003, ¶ 22.
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