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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR

CORPORATIONS:
I. BY THE COMMISSION

A. Statement

1. On April 20, 2015, Ace Express Coaches, LLC (Ace Express) and Industrial Bus Lines, Inc. (IBL), filed a Notification of Interim Transfer of Certificates of Public Convenience and Necessity, Permits, and Related Properties.  The notification states that Evergreen Trails, Inc., doing business as Horizon Coach Lines, has transferred its state and federal carrier authorities to IBL and Ace as of April 16, 2015.  The notification asserts that the companies do not need Commission approval for the transfer of the state authorities because Commission approval is preempted by the approval of the transfer by the Federal Surface Transportation Board (STB).
  

2. Consistent with the discussion below, we conclude that the Commission’s authority over the transfer of common and contract carrier authorities is not automatically preempted by the STB’s decision.  For the Commission’s authority to be preempted here, the underlying transfer must directly relate to and affect interstate commerce.  Because there is insufficient information in the record for the Commission to determine whether it is preempted, we provide notice of this proceeding and refer it to an Administrative Law Judge (ALJ) for further legal and factual determinations.     

B. Findings and Conclusion

3. The notification asserts that “[t]his Commission has previously recognized that state law relating to the transfer of intrastate authorities is preempted by [49 U.S.C.] section 14303(f),”
 citing a 2008 Decision where the Commission determined that its authority over the transfer of certificates of public convenience and necessity was preempted.
   

4. The Colorado Supreme Court and the United States District Court for the District of Colorado have issued opinions delineating when the Commission has authority over the transfer of intrastate authorities is preempted.  The criteria for preemption are:

a)
the services are regularly scheduled, 

b)
there is a nexus between the intrastate routes and interstate commerce, and

c)
the intrastate routes that are related to interstate commerce constitute a substantial portion of the motor carrier’s business.
  

5. The application of this test requires multiple factual determinations about the motor carrier’s services; however, Ace Express and IBL have not submitted any evidence relevant to the preemption criteria listed above.  Because the applicants have not presented sufficient facts into the record to make a preemption determination, we refer this decision to an ALJ for a recommended decision.  We direct the ALJ to address the preemption determination and to address whether the parties must file an application for approval of the transfer, pursuant to Rule 6205, 4 Code of Colorado Regulations 723-6 of the Rules Regulating Transportation by Motor Vehicle. 

6. By this Decision, we also establish a 30-day notice and intervention period.  We will issue a notice of this filing to interested persons, firms, and corporations in the May 18, 2015, bi-weekly transportation notice.

II. ORDER

A. The Commission Orders That:

1. This proceeding is referred to an Administrative Law Judge for issuance of a recommended decision, consistent with the discussion above.

2. Notice of the Notification of Interim Transfer of Certificates of Public Convenience and Necessity, Permits, and Related Properties will be provided in the May 18, 2015 bi-weekly transportation notice. 

3. Any person desiring to intervene or participate as a party in this proceeding shall file a petition for leave to intervene on or before June 17, 2015.  All persons who file a motion to permissively intervene shall do so in accordance with the instructions set forth in the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, and this Decision.  Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado 80202.  All persons who file an objection, notice of intervention as of right, motion to permissively intervene, or any other appropriate pleading shall do so in accordance with the instructions set forth in the Commission’s Rules of Practice and Procedure and this Decision.

4. If an interested party does not meet the requirements of this Decision and the Rules of Practice and Procedure, 4 CCR 723-1, the Commission may dismiss or strike the intervention upon motion filed by any other party, or upon the Commission’s own motion, unless good cause for failure to meet the requirements is shown.

5. If a hearing is required in this matter, the Commission will notify the parties of the hearing date, time, and location.

6. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 13, 2015.
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� Generally, the transferor and the transferee file a joint application for prior authorization by the Commission of the transfer.  See § 40-10.1-205, C.R.S., and Rule 6205 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6.


� IBL and Ace Express Notification, p. 3.


� See Decision No. C08-1078, in Proceeding No. 08M-406CP issued October 15, 2008.


� See East West Resort Transp., LLC v. Binz, 494 F.Supp.2d 1197, 1200-06 (D. Colo. 2007).   (holding that a substantial portion of Colorado Mountain Express’s intrastate services were related to interstate travel); see also Trans Shuttle, Inc. v. Pub. Utils. Comm’n, 89 P.3d 398, 405 (Colo. 2004) (applying the same test and finding no evidence of interstate services other than the motor carrier’s federal permit).
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