Before the Public Utilities Commission of the State of Colorado

Decision No. C15-0399
PROCEEDING NoS. 14AL-0816T, 14AL-0882T, & 14AL-0887T

C15-0399Decision No. C15-0399
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING14AL-0816T NO. 14AL-0816T
IN THE MATTER OF advice letter no. 3138 filed by qwest corporation dba centurylinK qc to implement and introduce the exchange and network services tariff pursuant to the passage of hb14-1331, to become effective september 1, 2014.
PROCEEDING NO. 14AL-0882T

IN THE MATTER OF ADVICE LETTER NO. 113 FILED BY EL PASO COUNTY TELEPHONE COMPANY TO IMPLEMENT THE PASSAGE OF HB14-1331 BY THE WITHDRAWAL OF TARIFF NO. 7 IN ITS ENTIRETY TO BECOME EFFECTIVE OCTOBER 1, 2014.

PROCEEDING NO. 14AL-0887T

IN THE MATTER OF ADVICE LETTER NO. 14-03 FILED BY CENTURYTEL OF EAGLE AND CENTURYTEL OF COLORADO INC., DBA CENTURYLINK TO IMPLEMENT THE PASSAGE OF HB 14-1331 BY THE WITHDRAWAL OF TARIFF NO. 13 (MAPS) AND TARIFF NO. 14 IN THEIR ENTIRETY TO BECOME EFFECTIVE OCTOBER 1, 2014.
decision DENYING exceptions
Mailed Date:  
April 29, 2015
Adopted Date:  
April 16, 2015

TABLE OF CONTENTS

2I.
BY THE COMMISSION

A.
Statement
2
B.
Background
2
C.
Exceptions
5
D.
Findings and Conclusion
6
E.
Clarification that El Paso Telephone and CenturyTel’s Tariffs Remain in Effect
7
II.
ORDER
7
A.
The Commission Orders That:
7
B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING  April 16, 2015.
8


I. BY THE COMMISSION

A. Statement

1. On March 25, 2015, Qwest Corporation, doing business as CenturyLink QC (CenturyLink QC); CenturyTel of Eagle, Inc. and CenturyTel of Colorado, Inc. (collectively CenturyTel); and El Paso County Telephone Company, doing business as CenturyLink (El Paso Telephone) (collectively CenturyLink) filed exceptions to Decision No. R15-0209 (Recommended Decision).  The Recommended Decision had denied CenturyLink’s proposed tariff, which if effective would have resulted in the withdrawal of the rates, terms, and conditions of CenturyLink’s provisioning of basic telephone service.  CenturyLink states that the Administrative Law Judge (ALJ) incorrectly interpreted the newly amended deregulation statute, § 40-15-401, C.R.S.  Specifically, CenturyLink argues that, although deregulation of basic service charges and provider of last resort (POLR) obligations does not occur until July 1, 2016, the Public Utilities Commission (Commission or PUC) cannot use its tariffing authority to regulate those services, because that statute does not explicitly grant the Commission such powers.  Consistent with the discussion below, we deny the exceptions.
B. Background
2. On May 9, 2014, the General Assembly adopted House Bill (HB) 14-1331, which deregulated basic telephone service, with several enumerated exceptions.  See § 40-15-401, C.R.S.  Under the new statute, the price of basic local exchange service may not increase above the rate charged on December 31, 2013, until July 1, 2016, and incumbent local carriers remain subject to requirements as POLRs, also until July 1, 2016.  §§ 40-15-401(1)(b)(II) and (III), C.R.S.  After July 1, 2016, the Commission retains regulatory authority over rates, POLR obligations, prohibitions upon the discontinuation of service, and audit and enforcement procedures in areas receiving high cost support.  § 40-15-401(1)(b)(IV), C.R.S.  

3. On July 31, 2014, CenturyLink, filed Advice Letter No. 3138 with Colorado PUC Tariff No. 25.
  Colorado PUC Tariff No. 25 contained only the Telecommunications Relay Service and Emergency Reporting Service (911 service), which CenturyLink asserted are the sole regulated and tariffed services it offers in Colorado as a result of the enactment of 
HB 14-1331.  On August 20, 2014, Staff of the Colorado Public Utilities Commission (Staff) filed a protest letter in this proceeding.  On August 29, 2014, the Commission suspended the proposed tariffs attached to Advice Letter No. 3138 and referred the matter to an ALJ.

4. On August 22, 2014, El Paso Telephone filed Advice Letter No. 113.
  El Paso Telephone stated that it was implementing HB 14-1331 by withdrawing El Paso Telephone’s PUC Tariff No. 7 in its entirety.  On August 25, 2014, Staff filed a protest letter in this proceeding.  On September 9, 2014, we suspended the effective date of the withdrawal of PUC Tariff No. 7 and referred the matter to an ALJ.

5. On August 22, 2014, CenturyTel filed Advice Letter No. 14-03.  According to CenturyTel, this filing implemented HB14-1331 by withdrawing the CenturyTel PUC Tariff No. 13 (Maps) and PUC Tariff No. 14 in their entirety.
  On August 29, 2014, Staff filed a protest letter in this proceeding.  On September 9, 2014, we suspended the effective date of the withdrawal of PUC Tariff Nos. 13 and 14, and referred the matter to an ALJ.
  

6. On September 29, 2014, the Office of Consumer Counsel (OCC) intervened by right in Proceeding No. 14AL-0816T and on October 6, 2014 in Proceeding Nos. 14AL-0882T and 14AL-0887T
7. On October 16, 2014, the ALJ consolidated the three proceedings, proposed a briefing schedule, and extended the proposed effective dates of the tariffs.
  CenturyLink subsequently agreed to extend the effective date of the proposed tariffs in the consolidated proceedings so they all have effective dates of April 29, 2015.

8. The parties agreed to waive an evidentiary hearing and instead file legal briefs addressing the following questions:  

a)
What is the Commission’s jurisdiction over the services, terms, and conditions included in CenturyLink’s existing tariffs, given the implementation of 
HB14-1331? 

b)
What regulatory mechanisms may the Commission exercise over CenturyLink and the services, terms, and conditions that CenturyLink provides?

9. On March 5, 2015, the ALJ issued a Recommended Decision, finding that, under § 40-15-401, C.R.S., as amended by HB 14-1331, the Commission retains tariffing authority over basic service charges and POLR compliance through July 1, 2016.
  The Recommended Decision rejects CenturyLink QC’s Advice Letter No. 3138, El Paso Telephone’s Advice Letter No. 113, and CenturyTel’s Advice Letter No. 14-03, and permanently suspends CenturyLink QC’s Tariff No. 25.
 
10. On March 25, 2015, CenturyLink filed Exceptions to the Recommended Decision, arguing that the ALJ incorrectly interpreted the law.

11. On April 2, 2015, the OCC filed a Response to Exceptions one day late, a motion to late-file the response, and a request for shortened response time to the motion.  CenturyLink responded, and stated that it does not oppose the late-filed motion. 

C. Exceptions

12. In its Exceptions, CenturyLink states that § 40-15-401, C.R.S. “places every telecommunications and information service into Part 4 deregulation.”
  CenturyLink acknowledges that deregulation of basic service charges and POLR obligations does not occur until July 1, 2016, but CenturyLink argues that the Commission cannot use its tariffing authority to regulate the exempted services because the statute does not explicitly grant the Commission such powers.
  According to CenturyLink, the Commission’s authority over the price of basic service and POLR compliance is now “limited to enforcement rather than pre-approval.”
  CenturyLink requests that the Commission reject the Recommended Decision, dismiss this case, and order that the withdrawal and modification of CenturyLink’s advice letters and tariffs are effective.
In its Response to Exceptions, the OCC states that, until July 1, 2016, the Commission does retain jurisdiction over products and services exempted from deregulation.  The OCC notes that, although services such as mobile and wireless services are listed as deregulated services under § 40-15-401, C.R.S., those services are still subject to other 

13. regulatory obligations, including the requirement to contribute to the high cost fund.  In the same way, basic service charges and POLR obligations, which are exempted from deregulation, are still subject to Commission authority.
D. Findings and Conclusion

14. We affirm the Recommended Decision, its reasoning, and citation of the constitutional and statutory provisions granting the PUC’s authority over the services provided by CenturyLink through its existing tariffs.  The Commission retains full regulatory authority over public utilities unless the General Assembly specifically takes it away.   See Colo. Const. Art. XXV (granting the PUC authority to regulate the services and rates of public utilities); 
§ 40-3-102, C.R.S. (same); Miller Bros, Inc. v. Pub. Utils. Comm’n, 525 P.2d 443, 451 (Colo. 1974) (holding that the PUC retains all authority granted by Article XXV, unless the legislature explicitly restricts it).
15. The services within CenturyLink’s existing tariff have been exempted from part 4 deregulation.  By the plain language of § 40-15-401, C.R.S., those services have not been placed into a deregulated status and thus continue to be subject to the Commission’s authority.
16. CenturyLink’s argument that the Commission does not retain tariffing authority over the services exempted from deregulation, because the statute does not explicitly grant the Commission tariffing authority, falls short of well-established law.  Section 40-15-401, C.R.S., does not deregulate basic service charges and POLR obligations until July 1, 2016, and does not eliminate the Commission’s legislative and adjudicatory authority over those services.  See 
§§ 40-15-401(1)(b)(II) and (III), C.R.S.; Miller Bros, 525 P.2d at 451.  
17. Because § 40-15-401, C.R.S., exempts charges for basic service and POLR obligations from deregulation and does not prohibit the Commission from exercising tariffing authority over those services, the Recommended Decision correctly rejected CenturyLink’s Advice Letters and suspended its proposed tariff.  

18. We thus deny CenturyLink’s exceptions and adopt the Recommended Decision.
E. Clarification that El Paso Telephone and CenturyTel’s Tariffs Remain in Effect

19. The Recommended Decision contains references to tariffs attached to Advice Letter 113 filed by El Paso Telephone
 and to Advice Letter No. 14-03 filed by CenturyTel,
 but CenturyLink did not file tariff sheets with those Advice Letters.  We are concerned that the Recommended Decision could be interpreted to mean that El Paso Telephone’s and CenturyTel’s current tariffs are suspended.  We therefore clarify that El Paso Telephone’s PUC Tariff No. 7 and CenturyTel’s PUC Tariff Nos. 13 and 14 remain in effect.
II. ORDER

A. The Commission Orders That: 
1. Decision No. R15-0209 is affirmed.

2. The Exceptions to Decision No. R15-0209 filed by Qwest Corporation, doing business as CenturyLink QC, CenturyTel of Eagle, Inc., CenturyTel of Colorado, Inc., and El Paso Telephone Company filed on March 25, 2015, are denied.

3. The Motion to Late-File a Response to Exceptions filed by the Office of Consumer Counsel on April 2, 2015, is granted.

4. The 20-day period stated in § 40-6-114(1), C.R.S., within which the parties may file applications for rehearing, reargument, or reconsideration, begins on the first day following the mailed date of this Decision.

5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 16, 2015.
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