Before the Public Utilities Commission of the State of Colorado

Decision No. C15-0398
PROCEEDING No. 15A-0169R

C15-0398Decision No. C15-0398
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15A-0169R NO. 15A-0169R
IN THE MATTER OF THE APPLICATION OF BNSF RAILWAY COMPANY TO 
CHANGE DESIGNATION OF THE STOCK SHOW UNDERPASS F/K/A 47TH AVENUE (DOT NO. 057079L), BNSF MP 539.62, BRUSH SUBDIVISION, IN THE CITY AND COUNTY OF DENVER FROM A PUBLIC CROSSING TO A PRIVATE CROSSING.
commission decision deeming application complete, denying BNSF motion, 
and granting application
Mailed Date:  
April 30, 2015
Adopted Date:  
April 29, 2015
I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of an application (Application) filed by the BNSF Railway Company (BNSF) on March 17, 2015, requesting authority to change the status of the crossing of 47th Avenue from public to private, National Inventory No. 057079L, in the City and County of Denver (Denver), State of Colorado.

2. The Commission gave notice of this Application (Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed on March 19, 2015.

3. On March 26, 2015, Denver filed a Notice of Intervention as of Right.  Denver does not contest or oppose the Application.

4. On March 27, 2015, BNSF filed an Objection to and Motion to Deny Denver’s Notice of Intervention as of Right (Motion).  

5. On April 16, 2015, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention as of Right.  RTD does not contest or oppose the Application.

6. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

7. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

8. Now being fully advised in the matter, we deny BNSF’s Motion and grant the Application. 
B. Findings of Fact

9. The Commission gave notice to all interested parties, including the adjacent property owners.  No interventions were received opposing the Application.
10. BNSF seeks authority to have the status of the crossing of 47th Avenue in Denver, Colorado changed from a public crossing to a private crossing.   

11. As grounds, BNSF states that prior to 1990, the crossing in question was properly designated as a public crossing.  In 1990, Denver, by Ordinance No. 566, vacated the portion of 47th Avenue within which the public grade separated crossing lies.  BNSF provides a copy of the ordinance, a plat map, current property ownership information, and current photos of the crossing in support of this statement.  No estimates for any necessary changes at the crossing were provided.

C. BNSF Motion

12. BNSF’s Motion claims that Denver only claims an interest in the proceeding, does not claim a legally protected right, and that Denver has no legally protected rights because of the vacation of 47th Avenue years ago.  
13. While it is clear from the documentation provided by BNSF that the intent in 1990 of the road authority and railroad was to change the crossing from a public crossing to a private crossing, the two entities with legally protected rights at the crossing did not seek the necessary authority at that time.  As such, this crossing is still a public crossing unless and until our ruling otherwise and both railroad and road authority have intervention before the Commission as of right.  BNSF’s Motion will be denied.

D. Conclusions

14. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

15. No intervenor that filed a petition to intervene or other pleading contests or opposes the conversion of this crossing from a private crossing to a public crossing.

16. Because the Application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.
17. Based on the Findings of Fact, we find good cause exists and that the requirements of public safety and necessity are met by granting the Application consistent with the above discussion.

18. We will require BNSF to update the inventory form for this crossing to show the crossing as a private crossing and file a copy of the updated inventory form in this proceeding by May 31, 2015.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the BNSF Railway Company (BNSF) on March 17, 2015, requesting authority to change the status of the crossing of 47th Avenue from public to private, National Inventory No. 057079L, in the City and County of Denver (Denver), State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Intervention filed by Denver is granted.

3. The Intervention filed by the Regional Transportation District is granted.

4. The Objection to and Motion to Deny Denver’s Notice of Intervention as of Right filed by BNSF is denied.

5. The Application is granted.

6. BNSF is required to update the inventory form for this crossing to show the crossing as a private crossing and file a copy of the updated inventory form in this proceeding by May 31, 2015.

7. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

8. The Commission retains jurisdiction to enter further decisions as necessary.

9. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 29, 2015.
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