Before the Public Utilities Commission of the State of Colorado

Decision No. C15-0338
PROCEEDING No. 15R-0110T

C15-0338Decision No. C15-0338
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15R-0110T NO. 15R-0110T
IN THE MATTER OF THE tEMPORARY rules regarding colorado e9-1-1 Automatic location identification (ALI).
Decision Denying CenturyLink’s 
application for Rehearing, 
Reargument, or Reconsideration
Mailed Date:  
April 14, 2015
Adopted Date: 
March 24, 2015
I. BY THE COMMISSION

A. Statement
1. Qwest Corporation, doing business as CenturyLink QC (CenturyLink), filed an Application for Rehearing, Reargument, or Reconsideration (RRR) on March 16, 2015.  CenturyLink seeks review of the Commission’s Decision, Decision No. C15-0179, dated February 23, 2015, in which we adopted a set of temporary rules regulating a vital component of 9-1-1 basic emergency service, called “Automatic Location Identification,” or by its acronym “ALI.”  This service component automatically provides to emergency dispatchers the location of a caller dialing 9-1-1.  CenturyLink challenges the Commission’s authority to adopt temporary rules under Tile 24, due to the Commission’s prior adoption of the same ALI rules on July 28, 2014, as emergency rules, and due to the absence of the Commission’s adoption of permanent ALI rules before it issued this set of temporary ALI rules.
2. We deny CenturyLink’s RRR.  We reiterate our February 23, 2015, findings that immediate adoption of the temporary rules is imperatively necessary for the preservation of public health, safety, or welfare, and that awaiting compliance with the procedural requirements necessary for permanent rules would be contrary to the public interest.  We also note CenturyLink’s lack of any injury in fact, because the temporary rules do not impose any requirements upon the ALI services that CenturyLink says it is providing through a sub-contract with Intrado.

B. Background

3. On July 28, 2014, the Commission adopted emergency rules to ensure the reliability of ALI services (2014 Rules).
  The 2014 Rules required new offerings of ALI services to request and obtain Commission approval.  Approval criteria included: the accuracy of the database and of the information exchange among carriers; effects upon statewide averaging and affordability of rates charged to 9-1-1 authorities; sufficiency of the provider’s testing; and, other criteria related to the reliability of the new ALI service.

4. The 2014 Rules exempted from approval the type and functionality of ALI services provided by CenturyLink through a sub-contract with Intrado as of June of 2014, due to the proven reliability of those services.
  If either CenturyLink or Intrado attempted to offer a new type of ALI service or functionality, then our rules require Commission approval of the new offering.

5. In January of 2015, the Commission received a letter from CenturyLink stating that the Company had entered into a five-year sub-contracting agreement with Intrado, and thus CenturyLink would not be offering a new service through its own in-house database systems.  Also in January, 2015, the Staff of the Commission (Staff) became aware that a new ALI provider was offering services to Public Safety Answering Points (PSAPs), though no applications for approval had been filed with the Commission.

6. Because of the continuing possibility that providers may offer untested ALI services to PSAPS and 9-1-1 authorities, the Commission, on February 19, 2015, issued another set of temporary ALI rules, which also required Commission approval of new offerings of ALI services (2015 Rules).
  The Commission entered detailed findings of an imperative need to adopt the 2015 Rules and the importance of uninterrupted provisioning of reliable ALI services.
  As it did for the 2014 Rules, the 2015 temporary rules exempted CenturyLink and Intrado if they continue to provide the same type of ALI service and functionality as they provided on June 1, 2014.

7. On March 16, 2015, CenturyLink filed its RRR.  CenturyLink reiterated the objections it raised in response to the 2014 Rules, asserting that the ALI rules “overreach into company management, and create imbalance in vendor relationships.”
  CenturyLink’s primary objection to the 2015 Rules, however, is that emergency or temporary rules may be effective for not more than 210 days, and that the Commission did not conduct a permanent rulemaking after issuance of the 2014 Rules and before adoption of the 2015 Rules.  CenturyLink asserts that no statutory language allows an agency to extend the effectiveness of emergency rules by renewing them, and that the passage of the 210 days without adoption of permanent rules “means that the Commission cannot make the findings of emergency required by C.R.S. § 24-4-103(6).”

8. According to CenturyLink, the emergency, if it ever existed “has abated.”
  CenturyLink cites two propositions in support of this contention.  First, CenturyLink and Intrado have renewed their sub-contractor relationship for another five years; second, that “[t]here is no evidence that any ALI provider will soon attempt to enter the market.”
  

C. Discussion
9. We deny CenturyLink’s RRR.  The standards for adoption of temporary rules under § 24-4-103(6), C.R.S., are whether an imperative need exists when the Commission adopts the emergency rules, and whether compliance with the procedural requirements necessary to complete a permanent rulemaking would be contrary to the public interest.  The statute does not preclude the Commission from issuing a second set of temporary rules if the Commission makes the requisite findings.  The public utilities laws not only authorize the Commission to adopt rules to protect public safety and welfare, they mandate Commission action: 
Whenever the commission…finds that the…equipment, facilities, or service of any public utility…are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the commission shall determine the just, reasonable, safe, proper, adequate, or sufficient…practices, equipment, facilities, service, or methods to be observed, furnished, constructed, enforced, or employed and shall fix the same by its order, rule, or regulation. 
§ 40-4-101(1), C.R.S. (Emphasis added).
CenturyLink cites no language from § 24-4-103(6), C.R.S., stating that the Commission is barred from addressing an existing imperative need for public safety and issuing a second set of rules simply because the Commission did not conduct a permanent rulemaking after adoption of a first set of rules.  CenturyLink’s interpretation of § 24-4-103(6), C.R.S., 

10. places the public at risk of unsafe conditions even if there is an imperative need for a second set of temporary rules and compliance with the requisites of a permanent rulemaking would be contrary to the public interest.

11. Here, the Commission’s February 19, 2015, Decision elaborates upon the need to protect the public from unreliable 9-1-1 services, and neither the passage of time from July of 2014 nor the lack of permanent rules reduces the need to protect the public today from unreliable 9-1-1 emergency services.  Jeopardizing the quality of ALI location services and risking public safety for the period of time required to open and complete a permanent rulemaking are contrary to the public interest. 

12. CenturyLink recognizes the importance of reliable basic emergency services; yet suggests that their importance does not justify adopting rules immediately.
  We disagree.  Providing PSAPs and emergency responders with accurate location information is critical to public safety.  The public should not be placed at risk for the several months necessary to adopt permanent ALI rules. 

13. CenturyLink says there is no evidence that any ALI provider will soon attempt to enter the market.  CenturyLink is incorrect; the February 19 Decision described the Staff’s investigation and the potential of a new ALI service provider entering the market.

14. CenturyLink argues that the temporary rules extend into company management and impair contractual negotiations and relationships with vendors.
  The Commission is not infringing upon CenturyLink’s management; the Commission is promulgating rules of general applicability prescribing the reliability and quality of new ALI services offered in the state.  CenturyLink’s unspecified interests in management and contractual relationships are subordinate to the vital public interests promoting the reliability of information provided to PSAPs that locate callers in need of emergency assistance. 

15. We also note the absence of any effect or injury to CenturyLink upon the adoption of our temporary rules.  CenturyLink represents that it has entered into a five-year contract renewal with Intrado, which, according to CenturyLink, “indicates that if an emergency ever existed, it has abated.”
  As we clarified in our February 19, 2015, Decision, “[w]e do not require CenturyLink and Intrado to request further approval for the same ALI services and functionalities that CenturyLink and Intrado provided as of June 1, 2014.”  If CenturyLink is characterizing its current ALI service accurately to the Commission, such that the status quo as of June 1, 2014, continues as a result of CenturyLink’s five-year extension with Intrado, then CenturyLink is not subject to the approval requirements of our temporary rules and therefore suffers no injury.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration filed on March 16, 2015, by Qwest Corporation, doing business as CenturyLink QC is denied. 

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
March 24, 2015.
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