Before the Public Utilities Commission of the State of Colorado

Decision No. C15-0321
PROCEEDING No. 15A-0103R

C15-0321Decision No. C15-0321
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15A-0103R NO. 15A-0103R
IN THE MATTER OF THE APPLICATION OF WASHINGTON COUNTY FOR AUTHORITY TO CONVERT AN AT GRADE PRIVATE CROSSING TO AN AT GRADE PUBLIC CROSSING OF THE BURLINGTON NORTHERN SANTA FE RAILWAY LOCATED IN WASHINGTON COUNTY, COLORADO ON A SECTION LINE BETWEEN SECTIONS 8 & 9, TOWNSHIP 2 NORTH, RANGE 51 WEST AT OR NEAR AKRON, COLORADO.
commission decision 
granting application
Mailed Date:  
April 10, 2015
Adopted Date:  
April 9, 2015
I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of an application (Application) filed by the County of Washington (Washington County) on February 13, 2015, requesting authority to change the status of the crossing of Washington County Road JJ (CR JJ) with the BNSF Railway Company (BNSF), National Inventory No. 057291C in Washington County, State of Colorado.

2. The Commission gave notice of this Application (Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed on February 18, 2015.  

3. The Commission re-noticed this Application to all interested parties on February 23, 2015 due to an incorrect caption in the original Notice.

4. On March 17, 2015, BNSF filed an Entry of Appearance and Notice of Intervention as a Matter of Right and Request for Hearing.  BNSF does not oppose the Application so long as Washington County agrees to pay for the actual costs of the signage necessary for the crossing status change.  If not, BNSF opposes the Application and requests a hearing on the matter.

5. On March 27, 2015, Washington County filed a Response to BNSF’s Entry of Appearance and Notice of Intervention and Request for Hearing (Response).  Washington County stated in its Response that Washington County is willing to pay the actual costs of signage.

6. The Commission has reviewed the record in this matter.  The Application was automatically deemed complete within the meaning of § 40-6-109.5, C.R.S., on April 6, 2015.

7. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

8. Now being fully advised in the matter, we grant the Application. 
B. Findings of Fact

9. The Commission gave notice to all interested parties, including the adjacent property owners.  No interventions were received opposing the Application.
10. Washington County seeks authority to have the status of the crossing of CR JJ with the BNSF changed from a private crossing to a public crossing.   

11. As grounds, Washington County states that Washington County declared all section line roads in the county to be public rights of way in 1874.  The public status of this road is reflected in a 1910 Resolution attached to the Application as Exhibit A.  
The referred Appendix A to Exhibit A is no longer available and refers to the establishment of Washington County from Arapahoe and Weld Counties in 1887, which is not relevant to the status of CR JJ as a public road.  Washington County states that the road in question has been in existence for decades and that Washington County has maintained the right-of-way for access.  

12. CR JJ is located on the section line between Sections 8 and 9 of Township 2 North, Range 51 West, 6th Principal Meridian.  CR JJ meets Washington County System Standards as a minor secondary road, which consists of two 10’ lames with 1’ shoulders.  
Per the 1910 Washington County Commissioner order attached to the Application, the roadway 
right-of-way is 60’ wide with 30’ width on each side of the section line.

13. It is clear from the documentation provided by Washington County that CR JJ has been a public roadway since 1910 and that the original classification of the crossing as a private crossing was in error.  

14. Washington County states there are currently approximately 27 trains per day using the crossing with no estimates for future changes.  Washington County does not have a record of the traffic currently using the crossing, but believes the volumes to be minimal both now and in the future.

15. Washington County states that no work to change the crossing will be necessary other than the cost of new public crossing signs consisting of crossbucks (R 15-1) and yield signs (R1-2) posted on each side of the crossing.  Washington County provided an initial estimate of $500, which it later corrected in its Response to approximately $1000 with BNSF replacing the signs and Washington County paying for the cost of the sign changes.
16. Washington County estimates that the work to change the signs will commence within one month of Commission approval and will be completed within six months of Commission approval.  Washington County will be required to inform the Commission in writing that all work is complete and the crossing is open for public use within ten days of completion.  The Commission will expect this letter no later than October 9, 2015.  However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  We will also require Washington County to file a construction and maintenance agreement for the public crossing with the Commission by May 9, 2015 prior to posting the signs.  

17. We will require BNSF to update the inventory form for this crossing and file a copy of the updated inventory form in this proceeding by October 9, 2015.

C. Conclusions

18. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

19. No intervenor that filed a petition to intervene or other pleading contests or opposes the conversion of this crossing from a private crossing to a public crossing.

20. Because the Application is unopposed, the Commission will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.
21. Based on the Findings of Fact, we find good cause exists and that the requirements of public safety and necessity are met by granting the Application consistent with the above discussion.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the County of Washington (Washington County) on February 13, 2015, requesting authority to change the status of the crossing of Washington County Road JJ (CR JJ) with the BNSF Railway Company (BNSF), National Inventory No. 057291C in Washington County, State of Colorado was automatically deemed complete within the meaning of § 40-6-109.5, C.R.S., on April 6, 2015.

2. The Entry of Appearance and Notice of Intervention, filed by BNSF, is noted.

3. The Application is granted.

4. Washington County is authorized and ordered to proceed with posting public crossing signs consisting of crossbucks and yield signs on the same post and the crossing of Washington CR JJ with the tracks of the BNSF.

5. Washington County is required to file a copy of the signed construction and maintenance agreement for the public crossing with the Commission by May 9, 2015 prior to the posting of signs.

6. Washington County is required to inform the Commission in writing that the crossing changes are complete within ten days of completion.  We shall expect this letter by October 9, 2015.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

7. BNSF is required to update and file a copy of the updated inventory form for this crossing in this proceeding by October 9, 2015.

8. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

9. The Commission retains jurisdiction to enter further decisions as necessary.

10. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 9, 2015.
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