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I. BY THE COMMISSION

A. Statement

1. This proceeding concerns Public Service Company of Colorado’s (PSCo) supply of “back feed power” to the solar field of Cogentrix of Alamosa, LLC (Cogentrix) located in Alamosa County, which is within the certificated retail service territory of San Luis Valley Rural Electric Cooperative (SLVREC).  Cogentrix contends that its Power Purchase Agreement with PSCo requires PSCo to supply back feed power to Cogentrix’s solar facility and that PSCo’s provision of back feed power is a wholesale transaction that is subject to the exclusive jurisdiction of the Federal Energy Regulatory Commission (FERC).  Cogentrix requests the Commission issue a declaratory order that the provision of back feed power to its solar field is a wholesale transaction and not a retail sale within SLVREC’s retail certification and rate structures.  This dispute raises the threshold question of whether the Commission, FERC, or both have the jurisdiction to determine whether the supply of back feed power to Cogentrix’s solar field is a retail transaction. 
2. In Interim Decision No. C15-0006-I issued January 5, 2015, the Commission ordered the parties to file opening and response briefs addressing this threshold jurisdictional question.    Colorado Rural Electric Association and Tri-State Generation and Transmission Association, Inc., requested intervention as amicus curiae to brief this jurisdictional issue, and the Commission granted them amici status.
  

3. The parties and amici have submitted their opening and response briefs on the threshold jurisdictional question.  Their arguments are addressed below.  

B. Conclusion and Findings

1. Station Power/Back Feed Power  
4. “Station power” is “the electric energy used for the heating, lighting, 
air-conditioning, and office equipment needs of the buildings on a generating facility’s site, and for operating the electric equipment that is on the generating facility’s site.”
  The parties and amici agree that the “back feed power” drawn from Public Service’s transmission facilities and consumed by Cogentrix’s solar field when it is not producing sufficient electricity to run itself is “station power.”
   

5. The significance of “station power” has arisen as a result of the FERC-mandated unbundling of electric energy markets.  Historically, vertically-integrated utilities that own generation, transmission, and distribution facilities sold electricity as a package.  In 1996, FERC issued its Order 888, which effectively unbundled transmission from the other components of electricity services.  FERC continues to have jurisdiction over wholesale sales and transmission, whereas the states maintain jurisdiction over retail distribution.

6. As the Court of Appeals for the District of Columbia has explained:

Under this new regimen, the generators’ use of “station power” became a contentious issue.  Prior to unbundling, utilities which owned and operated the generators would not, of course, charge themselves for the use of station power; they simply subtracted (“netted”) their own use against their gross output.  But now, when the generating facilities use station power – even when they get it from their own facilities – it is arguably functionally equivalent to a retail sale falling within the jurisdiction of the states, not FERC. That raises the question of how to calculate properly the charges the utilities can impose on the generators for their use of station power.  In other words, what is the appropriate netting period by which it should be determined how much power a generator took for its own station power needs?

. . . .

As should be apparent, if a generator is permitted to net its power use against its power output on a monthly basis, as opposed to an hourly basis, its costs will be lower – we are led to believe considerably lower – because a generator could often produce enough power in a month to totally avoid any retail charges, but that is more difficult if the netting period is only an hour.

7. Initially, FERC established a one-month netting period that was used to determine whether transmission and retail transactions took place as a result of a generator’s consumption of station power.  If the amount supplied exceeded the amount consumed over the one-month period, then the generator would be deemed to have supplied the net amount to the grid and consumed nothing.  Under such circumstances, there would not be a retail transaction, and the generator would owe nothing to both the owner of the transmission facilities and to the retail supplier.
   
8. In Southern California Edison Co. v. FERC, 603 F.3d 996 (D.C. Cir. 2010), the Court of Appeals for the District of Columbia Circuit addressed the fundamental jurisdictional question of who determines (and establishes the criteria/methodology for determining) whether a retail sale has occurred.  The Southern California Edison court held that only a state public utility commission has the jurisdiction to determine when a retail transaction takes place.  
As a result, the Court held that FERC exceeded its jurisdiction in establishing the netting period used to determine when a retail transaction occurs between a generator and a retail supplier.
  The Court also held that FERC and a state commission can establish the same or different netting periods, or other methodologies.
 On remand from the District of Columbia Circuit, FERC held that “[i]n light of the D.C. Circuit's remand order, the Commission here concludes that states need not use the same methodology the Commission uses to determine the amount of station power that is transmitted in interstate commerce to determine the amount of station power that is sold at retail.”

2. Positions of Parties and Amici
9. Cogentrix, PSCo, and the amici agree that the Commission has the exclusive jurisdiction to determine whether the supply of back feed power to the solar field is a retail sale subject to the Commission’s jurisdiction.
  

10. Instead of addressing that question directly,
 SLVREC presents two arguments that the Commission does not have jurisdiction for other reasons.  First, SLVREC argues that the Commission does not have jurisdiction under Commission Rule 1304(i)(II) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, which states “[t]he Commission may issue a declaratory order to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order” (emphasis added).  As support, SLVREC asserts there is no dispute that: (1) the provision of back feed power is governed by Colorado law; (2) Cogentrix’s solar facility is within SLVREC’s certificated retail area; and (3) SLVREC has the exclusive right to provide all retail electric service within that area, including to Cogentrix’s solar facility.
  SLVREC concludes based on these premises that there is no “controversy” or “uncertainty” that SLVREC – and only SLVREC – can provide the back feed power to Cogentrix’s field and, therefore, there is no jurisdiction under Rule 1304.  It is not clear whether SLVREC is currently capable of supplying the back feed power to Cogentrix’s solar field.  Cogentrix asserts that SLVREC is not capable of providing the power.
  SLVREC has countered that it “has adequate facilities or can construct adequate facilities to supply station power to the Solar Facility.”
 

11. Second, SLVREC argues that the Commission does not have jurisdiction to establish a netting methodology that determines whether a retail sale has occurred.  As support for its second argument, SLVREC notes it is a cooperative electric association that has elected to be exempt from the public utilities laws, which according to SLVREC means that “SLVREC’s board of directors has the exclusive right to adopt and regulate SLVREC’s utility rates.”
  According to SLVREC, if the Commission establishes a netting methodology, it would “thereby effectively set[] the utility rate for the station power supplied to the Solar Facility.”
  SLVREC concludes that “[i]t is beyond the Commission’s jurisdiction to impose such a netting arrangement here.”

12. We agree with Cogentrix, PSCo, and the amici, and disagree with SLVREC.  SLVREC appears to agree with Cogentrix, PSCo, and the amici that the Commission has the jurisdiction to decide whether the supply of back feed power to the solar field is a retail sale.  By asserting that the provision of back-feed power is regulated under Colorado law, SLVREC’s argument implicitly acknowledges the Commission’s jurisdiction to determine whether the provision of back feed power constitutes a retail sale.  Accordingly, there does not appear to be a dispute that the Commission has the jurisdiction to determine whether the supply of back feed power to the solar field is a retail sale.  This conclusion is consistent with the holdings in Southern California Edison Co. and Duke Energy Moss Landing LLC summarized above that only a state public utility commission has the jurisdiction to determine when a retail transaction takes place.
  

13. The arguments that SLVREC did make are unfounded.  First, contrary to SLVREC’s contention, there is a dispute and uncertainty concerning whether the provision of back feed power to Cogentrix’s solar field is a retail transaction.  Cogentrix asserts that it is a wholesale transaction, whereas SLVREC argues that it is a retail sale subject to its certification.  As a result, there is a “dispute” or “uncertainty,” and the Commission has jurisdiction over Cogentrix’s declaratory judgment claim under Rule 1304.

14. In addition, whether a retail transaction has occurred and, if so, the rate charged, are distinct questions.  Contrary to SLVREC’s second argument, therefore, establishing a methodology to determine whether back feed power is a retail sale of electricity would not “effectively set[] the utility rate for the station power supplied to the Solar Facility.”
  While SLVREC has the authority to establish its own rates, §§ 106(2) and (3), C.R.S., establish the Commission’s authority in certain circumstances to determine whether those rates “grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage”
 or are “unjust or unreasonable.”
  

15. In summary, we conclude based on the foregoing and the holdings in Southern California Edison Co. and Duke Energy Moss Landing LLC that the Commission has the jurisdiction to determine whether the provision of back feed power to Cogentrix’s solar field is a retail sale and the rule or methodology (netting or otherwise) that will determine the answer to that question.  

II. ORDER

A. It Is Ordered That:

1. Consistent with the findings and conclusions above, the Commission has jurisdiction to determine whether the provision of back feed power to the solar field owned and operated by Cogentrix of Alamosa, LLC (Cogentrix) is a retail transaction and any other issues raised by Cogentrix’s petition for declaratory judgment.  This proceeding is hereby referred to an Administrative Law Judge to conduct all appropriate proceedings and issue a Recommended Decision.  
2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 18, 2015.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


PAMELA J. PATTON
________________________________



GLENN A. VAAD
________________________________

Commissioners




� See Interim Decision No. C15-0074-I issued January 21, 2015.


� PJM Interconnection, LLC, 94 FERC ¶ 61,251, at 61,889 (2001), clarified and reh'g denied, 95 FERC ¶ 61,333 (2001).  


� See Cogentrix’s Opening Brief at 7 (“the Alamosa Solar Project’s solar field is self-supplying electricity to the solar field because the solar field’s gross output exceeds its station power needs over any reasonable time period”); Public Service’s Opening Brief at 8 (“In the Amended Petition, Cogentrix states that the back feed energy drawn from Public Service’s 115 kV transmission system at the Blanca Peak switchyard is used at times to provide energy to its solar field. Therefore, the use of back feed energy would be considered station power in this instance.”); SLVREC’s Response Brief at 3 (“It is undisputed that the electricity supplied to the Solar Facility by PSCo. . . . is ‘station power,’”); Amici’s Opening Brief at 5 (“The PUC has Jurisdiction to Decide the Issues Raised in the Petition and With Regard to PSCo’s Provision of Station Power to Cogentrix.”).


� This history comes from Southern California Edison, 603 F.3d at 996 and Calpine Corp. v. FERC, 702 F.3d 41 (D.C. Cir. 2012).  


� Id. at 997-98.  


� See Niagara Mohawk Power Corp. v. FERC, 452 F.3d 822, 826-27 (D.C. Cir. 2006).


� Southern California Edison, 603 F.3d at 1002.


� Id. 


� Duke Energy Moss Landing LLC v. Cal. Indep. Sys. Operator Corp., 132 FERC P61183, ¶ 2 (2010), reh’g and recon. denied, 134 FERC P61151 (2011), aff’d, Calpine Corp. v. FERC, 702 F.3d 41 (D.C. Cir. 2012).  


� Cogentrix’s Opening Brief at 10 (“the states have the authority to determine whether a retail sale exists, and if so, what terms govern the retail supply of station power.”); PSCo’s Response Brief at 1 (Public Service “agree[s] that the Commission has exclusive jurisdiction to determine whether the back feed power taken by Cogentrix from Public Service’s 115 kV transmission system at the Blanca Peak switchyard is a retail sale.”); Joint Amici’s Opening Brief at 2 (“the PUC has exclusive jurisdiction over the provision of back feed or station power to generating facilities and, therefore, has jurisdiction over the issues raised by the petition for declaratory judgment.”).


� The closest SLVREC comes to addressing the question directly is its statement that “[i]t seems the parties all agree that FERC does not have jurisdiction over PSCo’s supply of station power to the Solar Facility.”  SLVREC’s Response Brief at 3 n.1.  





� SLVREC’s Opening Brief at 11-12; SLVREC’s Response Brief at 2-6.


� Cogentrix’s Amended Petition at 4, 6-7; Cogentrix’s Opening Brief at 17-18.


� SLVREC’s Response Brief at 9.  


� SLVREC’s Response Brief at 6.


� Id. at 7 


� Id. 


� 603 F.3d at 996 and 132 FERC at P61183.  


� Id.  


� § 40-9.5-106(2), C.R.S.


� § 40-9.5-106(3), C.R.S.  
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