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I. BY THE COMMISSION

A. Statement.
1. In this Decision, we refer a motion to certify an Administrative Law Judge’s (ALJ) interim evidentiary decision for Commission en banc review back to the ALJ for disposition.  We also refer motions filed in conjunction with the motion to certify to the ALJ.

2. Unless otherwise specified, the following alleged facts are taken from the formal complaint and motion filed by the complainant, Colorado Jitney LLC (Colorado Jitney), contesting an interim decision issued by the ALJ in this proceeding.  Colorado Jitney has a Certificate of Public Convenience and Necessity to provide transportation services in Jefferson County, which includes Red Rocks Park.
  Respondent City and County of Denver (Denver) owns Red Rocks Park and entered into a contract with Respondent Evergreen Trails Inc., doing business as Horizon Coach Lines (Horizon), to provide transportation services in the park.
  Colorado Jitney filed a formal complaint with the Public Utilities Commission (Commission or PUC) on July 25, 2014, in which it argues that neither Denver nor Horizon have the appropriate authority from the PUC to provide the transportation services specified in the contract and asks the Commission: (1) to hold that the contract is “contrary to law and public policy”; and 
(2) to enjoin Horizon from providing transportation services in Red Rocks Park.
  
3. On August 6, 2014, the Commission referred the proceeding to an ALJ by minute entry.  Following the referral, Denver and Horizon each filed motions to dismiss Colorado Jitney’s complaint in which they argue, among other things, that the Commission does not have jurisdiction over this matter.  As support, they cite § 40-10.1-105(1)(j), C.R.S., which states:

40-10.1-105. Transportation not subject to regulation. 
(1) The following types of transportation are not subject to regulation under this article:

* * *

(j) Transportation performed by the federal government, a state, 
or any agency or political subdivision of either, whether through 

an intergovernmental agreement, contractual arrangement, or otherwise

According to Denver and Horizon, because Denver is a political subdivision of the State of Colorado, the Denver-Horizon contract for transportation services in Red Rocks Park is not subject to the Commission’s regulation.
 

4. ALJ Jennings-Fader has scheduled an evidentiary hearing for April 22 and 24, 2015, to address the motions to dismiss and established a schedule for disclosure of evidence and witnesses.
  Colorado Jitney’s disclosures revealed that it intends to call one or more witnesses to testify concerning their current understanding of the legislative intent of § 40-10.1-105(1)(j), C.R.S.
  In response to a motion in limine filed by Denver, ALJ Jennings-Fader ruled that Colorado Jitney will not be permitted to offer the proposed post-enactment testimony concerning the legislative intent of § 40-10.1-105(1)(j), C.R.S.  Instead, Colorado Jitney will be limited to offering any evidence of legislative intent that was recorded contemporaneously or nearly contemporaneously with the passage of the law.
  
5. Colorado Jitney then filed a motion contesting ALJ Jennings-Fader’s interim decision in which it requests the “immediate review” of the interim decision by the Commission en banc pursuant to Commission Rule 1502(d) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  That Rule states in relevant part: “The Commission, hearing Commissioner or ALJ may certify any interim decision as immediately appealable through the filing of a motion subject to review by the Commission en banc.”  Colorado Jitney did not first present the motion to ALJ Jennings-Fader or otherwise request ALJ Jennings-Fader to certify the issue for immediate appeal.  In effect, Colorado Jitney is requesting the Commission both to certify for immediate appeal ALJ Jennings-Fader’s interim decision, and to rule on the merits of Colorado Jitney’s argument that the interim decision is incorrect.
6. Denver and Horizon each filed response briefs to Colorado Jitney’s motion contesting ALJ Jennings-Fader’s interim decision.  Colorado Jitney filed motions to strike the response briefs, and has asked for sanctions against both Denver and Horizon.    

B. Conclusion and Findings.

7. Consistent with our earlier referral of this proceeding to ALJ Jennings-Fader, we refer to ALJ Jennings-Fader Colorado Jitney’s motion contesting the interim decision and its related motions to strike the responses of Denver and Horizon.  Commission Rule 1502(d) requires motions seeking certification for immediate appeal to be directed to, and decided by, ALJ Jennings-Fader, who issued the contested decision.  It is within the authority of ALJ Jennings-Fader to treat this motion as a motion seeking certification for appeal under Commission Rule 1502(d) or  as a motion for reconsideration of the interim decision granting the motion in limine filed by Denver.  

II. ORDER

A. It Is Ordered That:

1. Colorado Jitney LLC’s motion contesting Interim Decision No. R15-0192-I and its related motions to strike the responses of the City and County of Denver and Horizon Coach Lines are referred to Administrative Law Judge Jennings-Fader.  

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 1, 2015.
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