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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of a Joint Motion filed on January 2, 2015 by Atmos Energy Corporation (Atmos Energy or Company) and the Trial Staff of the Public Utilities Commission (Staff) (collectively, Joint Movants), requesting that the Commission modify the Stipulation and Settlement Agreement (Settlement) that settled Atmos Energy’s 2013 Gas Rate Case.
  Specifically, the Joint Movants request that the Commission eliminate the requirement that Atmos Energy file an application for Certificates of Public Convenience and Necessity (CPCNs) for four future building projects.

2. Because elimination of the CPCN filing requirement does not affect the material provisions and underlying purposes of the settlement, which is to establish rates charged by Atmos Energy, and does not alter Atmos Energy’s rights or obligations under Colorado law or Commission rules to file for CPCNs or its ability to recover construction expenditures through rates, we grant the motion.

B. Background
3. The unopposed Settlement filed January 15, 2014 and signed by the Joint Movants, Energy Outreach Colorado and the Colorado Office of Consumer Counsel (OCC) (collectively, Settling Parties), resolved all issues in Atmos Energy’s 2013 Gas Rate Case. Paragraph 18 of the Settlement states: “Atmos Energy commits to apply for a Certificate of Public Convenience and Necessity (“CPCN”) for the Greeley Building Project, the Canon City Building Project, and the Salida and Gunnison Building Project prior to commencing construction.” 

4. On February 19, 2014, Atmos Energy filed an application requesting a CPCN for its Greeley Building Project.
  An Administrative Law Judge (ALJ) denied the application because Atmos Energy did not prove the necessity for the project and did not evaluate viable alternatives.
  In its decision denying Atmos Energy’s exceptions, the Commission noted that it was “not setting a precedent that requires or encourages utilities to file CPCN applications for office buildings or other similar facilities that are not necessary to supply, extend, or connect a utility’s services or required for reliability and public safety.”
 The Commission encouraged the parties to reassess the objectives of the Settlement and to work to achieve a solution that meets the needs of the utility and rate payers for the Company’s building projects.
 

5. The Settling Parties did not come to an agreement about Atmos Energy’s future office building projects, and the Joint Movants are asking the Commission to remove the requirement for CPCN applications from the Settlement and the Recommended Decision adopting the Settlement. 

6. The Joint Movants argue that the Commission’s language indicates a preference against applications for CPCNs for office buildings or similar facilities.  The Joint Movants assert that the CPCN provision is not necessary to ensure correct rate recovery, because if Atmos Energy decides to proceed with its building projects in the absence of CPCNs, the Commission is authorized to review the prudence of those expenditures in future rate case proceedings and determine whether to permit cost recovery.  

7. The OCC opposes the Joint Motion.  The OCC asserts that the Commission did not provide any guidance as to when a CPCN filing might be required, and that Commission rules and statutes do not prohibit the filing of CPCN applications for office buildings or other similar facilities.  The OCC argues that the Commission did not direct the parties to eliminate or ignore the CPCN provision in the Settlement and reiterates the ALJ’s conclusion that a CPCN is necessary for the proposed Greeley building.  Finally, the OCC reminds the Commission of the importance of requiring parties to uphold settlement provisions, characterizes the motion as a collateral attack on a final Commission decision, and threatens to withdraw from the Settlement if the CPCN provision is removed.

C. Findings and Conclusion
8. In the Decision Denying Atmos Energy’s Exceptions, the Commission upheld the ALJ’s denial of the CPCN and stated that the Commission was not setting a precedent that requires, or encourages, utilities to file CPCN applications for office buildings.
  The Decision did not opine on whether Commission rules or statutes require a CPCN for these types of building projects.  The Commission also encouraged the Settling Parties to reassess the objectives of the Settlement and to work to achieve a solution for Atmos Energy’s building projects that meets the needs of the utility and ratepayers without the need for additonal proceeedings that would undermine efficienicies.

9. Removing the CPCN requirement from the Settlement does not alter its material provisions.  The critical issue in any rate case is setting just and reasonable rates.  The Settlement resolved the 2013 gas rate case, and it set rates that are acceptable to the Settling Parties and to the Commission.  Consistent with the OCC’s position in the rate case, the Settlement excluded the projected cost of the four building projects from the revenue requirement, and therefore those costs are not reflected in rates charged to customers under the Settlement.  A requirement to apply for a CPCN for future office buildings, or removal of it, does not affect rates resulting from the Settlement.

10. Additionally, removing the CPCN requirement from the Settlement does not alter Atmos Energy’s rights or obligations under Colorado law or Commission rules to file for CPCNs.  The change allows Atmos Energy to not file for a CPCN in this matter, but Atmos is still obligated to obtain CPCNs when appropriate.  The Commission retains its authority to review the prudency of building expenditures to determine whether Atmos Energy is entitled to rate recovery of construction costs. 
II. order

A. The Commission Orders That:

1. The Joint Motion, filed by Atmos Energy Corporation (Atmos Energy) and the Trial Staff of the Public Utilities Commission, requesting that the Commission modify the Stipulation and Settlement Agreement (Settlement) that settled Atmos Energy’s 2013 Gas Rate Case and the Recommended Decision adopting the Settlement, is granted, consistent with the discussion above. 

2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
February 11, 2015.
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� Recommended Decision No. R14-0198, issued February 24, 2014, approved the Settlement and became a final Commission Decision on March 16, 2014.


� Proceeding No. 14A-0153G.


� Decision No. R14-0885 in Proceeding No. 14A-0153G (issued July 25, 2014).


� Decision No. C14-1188, ¶ 14 in Proceeding No. 14A-0153G (issued October 1, 2014). 


� Id., ¶ 15.


� See id., ¶¶ 11, 15.
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