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I. BY THE COMMISSION

A. Statement

1. Durango Mountain Utilities, LLC (DMU) is a small propane gas distribution public utility owned by DSC/Purgatory LLC, doing business as  Durango Mountain Resort.  On February 6, 2015, DMU, Durango Mountain Resort, and CAA Investments III, LP (CAA Investments) (collectively, Joint Applicants) filed an application to transfer a controlling interest in the utility and its assets to CAA Investments.  The application also contains requests for a waiver of the Commission’s notice requirement and for a shortened notice and intervention period.  
2. On February 9, 2015, the Joint Applicants filed a Motion for Extraordinary Protection for their asset purchase agreement and its first amendment.
3. Consistent with the discussion below, the Commission grants the waiver of the notice requirement, denies the request for a shortened notice and intervention period, and sets the response time for the Motion for Extraordinary Protection to run concurrently with the notice and intervention period.

B. Request for Waiver of Notice Requirement

4. The notice requirement under § 40-3-104(1)(c)(I), C.R.S., can be satisfied with newspaper publication,  mailing a notice to each affected customer, inclusion of a bill insert, or other means approved by the Commission.  Commission rules, however, require a public utility to publish a notice of its transfer application in each newspaper of general circulation in the affected municipalities.  Rule 4002(d) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations (CCR) 723-4. 

5. The Joint Applicants request a waiver of the Commission’s publication requirement because most of its customers are second-home owners who might not see the newspaper notice.  Instead, the Joint Applicants have mailed a notice of the application to the primary residence of each of DMU’s customers.  The application is also available for inspection at DMU’s main office in Durango, Colorado.  

6. We find good cause to grant the request for waiver of the Commission’s newspaper notice requirement.

C. Request for Shortened Notice and Intervention Period

7. The notice and intervention period runs for 30 days after the Commission posts the notice of the application.  Rule 1206(d) of the Rules of Practice and Procedure, 4 CCR 723-1.  

8. The Joint Applicants request a shortened notice and intervention period of ten days because “time is of the essence” to complete the transfer.  According to the Joint Applicants, the “[g]ranting of this application is a condition precedent to allowing the transaction to close on a timely basis.”  Joint App., ¶ 9.  The Joint Applicants state that Durango Mountain Resort and CAA Investments entered into the asset purchase agreement on October 13, 2014, and that the agreement was amended on December 8, 2014.  However, the Joint Applicants did not file this application until February 6, 2015.  

9. The Joint Applicants do not provide the closing date of the asset purchase agreement or otherwise indicate why “time is of the essence.”  The out-of-state residency of DMU’s customers also supports a full notice period.  

10. Accordingly, we do not find good cause to shorten the notice and intervention period.
D. Response Time for Applicant’s Motion for Extraordinary Protection

11. Under Commission rules, the response time for motions is 14 days.  Rule 1400(b), 4 CCR 723-1.  However, because the intervention period to the transfer application has not run, potential interveners may not be able to timely respond to the Motion for Extraordinary Protection.   

12. In order to allow potential parties sufficient time to respond to the motion, the Commission, on its own motion, sets the response time to 30 days running concurrently with the notice and intervention period for the transfer application.  We encourage potential parties to respond to the motion in their intervention filings.
II.
ORDER

A. It Is Ordered That:

1. The request for waiver of the Commission’s notice requirement filed by Durango Mountain Utilities, LLC; DSC/Purgatory LLC, doing business as Durango Mountain Resort; and CAA Investments III, LP on February 6, 2015, is granted, consistent with the discussion above. 
2. The request for shortened notice and intervention period filed by Durango Mountain Utilities, LLC; DSC/Purgatory LLC, doing business as Durango Mountain Resort; and CAA Investments III, LP on February 6, 2015, is denied.

3. On its own motion, the Commission sets the response time for the Motion for Extraordinary Protection filed by Durango Mountain Utilities, LLC; DSC/Purgatory LLC, doing business as Durango Mountain Resort; and CAA Investments III, LP on February 9, 2015, to run for 30 days concurrent with the notice and intervention period.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 19, 2015.
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