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I. BY THE COMMISSION

A. Statement

1. This Decision determines cost allocation to be divided between the West Mountain Metropolitan District (the District) and the Union Pacific Railroad Company (Union Pacific) for a new highway-rail grade separation at the crossing of Grand Park Drive and the Union Pacific tracks in Fraser, Colorado.  Consistent with the discussion below, we grant Applicant West Mountain Metropolitan District’s Exceptions to the Recommended Decision.

B. Background
2. On June 5, 2014, the District and the Town of Fraser (collectively, Applicants), applied for authority to construct a new highway-rail grade separation at the proposed crossing of Grand Park Drive and the Union Pacific tracks in Fraser, Colorado.
  The Commission referred the proceeding to an Administrative Law Judge (ALJ), who granted the application in part.

3. An application for a grade separation must provide itemized cost estimates of: (1) the proposed structure; (2) the theoretical structure; and (3) rights-of-way acquisition.  See Rule 7204(c)(VIII)(B) and Rule 7205(b) of the Commission Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.  The theoretical structure is the “minimum project that separates a reasonably adequate roadway facility from a reasonably adequate railroad facility.”  
See Rule 7207(a) 4 CCR 723-7.  If the grade separation structure meets certain requirements, see Rule 7206, 4 CCR 723-7, the Commission must allocate the costs of right-of-way acquisition, engineering, and construction of the theoretical structure 50 percent to the railroad corporation and 50 percent to the State, County, Municipality, or public authority in interest (unless the evidence demonstrates benefit and need for a different allocation). Rule 7207(a), 4 CCR 723-7; see also § 40-4-106, C.R.S.  Any costs that exceed the cost of the theoretical structure shall be borne by the Applicants.  See § 40-4-106(3)(b)(III), C.R.S.

4. The Applicants and intervenor Union Pacific agreed to the theoretical structure costs—approximately $4.46 million, which included a 10 percent contingency margin to account for unexpected increases in construction costs.  The Applicants did not include the estimated costs of rights-of-way allocation in the theoretical structure cost estimate.  The District and Union Pacific agreed to each pay half of the theoretical structure costs.

5. The ALJ found that the parties failed to demonstrate that the 10 percent contingency cost was reasonably incurred or that the calculation method was indicative of costs actually incurred.  The ALJ also determined that, because the theoretical structure will never be built, the unanticipated contingency costs will never come to pass in construction.  
The ALJ relied upon a 2007 Commission decision in which contingency and unanticipated costs were not included within the theoretical cost estimate.  The ALJ therefore subtracted the contingency costs from the theoretical structure cost.
  

6. As required by Rule 7207(a), 4 CCR 723-7, the ALJ added the cost of 
rights-of-way and easements (approximately $10,800) to the cost allocation.
  The ALJ thus approved a theoretical structure cost of $4.12 million to be divided between the District and Union Pacific.  

7.  On December 1, 2014, the District filed Exceptions to the recommended decision asking the Commission to reverse the ALJ’s decision subtracting the 10 percent contingency costs from the cost allocation.  No parties filed a response to the Exceptions.    
C. Findings and Conclusions
8. The District argues in its Exceptions that: (1) the parties’ agreement to divide the theoretical structure costs is enforceable, in the public interest, and consistent with Commission precedent; and (2) because the ALJ did not hold an evidentiary hearing, the parties were not required to prove that the contingency costs were reasonably calculated.

9. The ALJ subtracted the contingency costs, in part, because of a prior Commission decision that disallowed contingency costs to be included in the theoretical structure cost.
   That case is distinguishable, as the parties disagreed on almost every element of the theoretical structure and the cost allocation.  Without any agreement among the parties as to the grade separation’s theoretical costs, the Commission disallowed contingency costs.  The parties here, especially Union Pacific, are sophisticated business entities with experience allocating costs for highway-rail grade separations pursuant to Commission rules.  The parties presented a good faith estimate of the total costs of the theoretical structure, and their stipulation included a 10 percent margin for unexpected increases in future costs.  This stipulation was reasonable under the circumstances of this case.  

10. We conclude that, consistent with the original application, the theoretical structure cost will include the 10 percent contingency costs.  Based on the above discussion, the cost for the theoretical structure is revised to be $4,479,758.   Consistent with Rule 7207, 4 CCR 723-7, and § 40-4-106, C.R.S., this cost will be allocated 50 percent to the District and 50 percent to Union Pacific, with each entity paying $2,239,879 towards the cost of the grade separation structure.  All remaining costs of the grade separation structure will be the responsibility of the Applicants jointly.

II. ORDER

A. The Commission Orders That:

1. The exceptions filed by West Mountain Metropolitan District on December 1, 2014, are granted.
2. Union Pacific Railroad Company and the West Mountain Metropolitan District shall each pay $2,239,879 towards the cost of the construction of the grade separation structure with the applicants remaining jointly responsible for the remaining costs of the grade separation from the Amended Application.

3. The 20-day period provided in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 7, 2015.
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� Decision No. R14-1351 (Recommended Decision), issued November 10, 2014.


� The application also requested authority to abolish the at-grade railroad crossing at King’s Crossing Road in Winter Park, Colorado.  However, the amended application, which is at issue here, did not include that request.  See Recommended Decision, ¶¶ 12, 24.


� Recommended Decision, ¶ 43.


� Id., ¶ 41.


� Id., ¶ 43, relying on Decision No. R07-0744, ¶ 162, in Consolidated Proceeding Nos. 06A-352R and �06A-388R issued August 31, 2007.
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