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I. BY THE COMMISSION

A. Statement

1. In this Decision, the Colorado Public Utilities Commission (Commission or PUC) modifies our previous Decision Nos. C14-1251 and C14-1424, which had directed the Commission Staff (Staff) to transfer to the Broadband Deployment Board (Broadband Board) an amount of the money from the High Cost Support Mechanism (HCSM) attributable to 56 wire center serving areas that have been deemed subject to effective competition.  Qwest Corporation, doing business as CenturyLink, CQ (CenturyLink) has filed a petition for judicial review of Decision Nos. C14-1251 and C14-1424, and in its petition CenturyLink requests the District Court to stay the Commission Decisions directing Staff to transfer the moneys to the Broadband Board pending resolution of the appeal.  Because the issue of a stay is before the District Court, we modify our Decisions and instruct the Staff to retain the amount attributable to the 56 wire centers until the District Court has ruled on CenturyLink’s request for a stay and until further orders from this Commission.    

B. Factual and Procedural Background 

2. A comprehensive factual and procedural background of this proceeding is included in Decision No. C14-1421.  The portions of this proceeding’s history that are relevant to this Decision are summarized below.  

1. House Bill 14-1328 

3. House Bill (HB) 14-1328 authorizes the Commission to transfer to the Broadband Board moneys that the Commission determines through an effective competition determination are no longer required by the HCSM to support universal basic service.  § 40-15-509.5(3), C.R.S.  In Proceeding No. 13M-0422T, the Commission found that 56 wire centers for which CenturyLink was receiving support from the HCSM are subject to effective competition for basic voice service.
  Based on this finding, the Commission eliminated HCSM funding for these 56 wire centers as of May 9, 2014.

4. On October 16, 2014, the Commission issued a Decision directing Staff to calculate the HCSM amounts attributable to the 56 wire centers from the effective date of HB 14-1328, and to transfer those amounts to the Broadband Board no later than when the Commission distributes final payments for 2014 to providers receiving HCSM support.
  That date is January 30, 2015. 

5. CenturyLink filed an application for rehearing, reargument, and reconsideration of the October 16, 2014, Decision.  CenturyLink challenged the PUC’s authority under 
§ 40-15-509.5, C.R.S., to transfer the money away from CenturyLink and to the Broadband Board.   CenturyLink also disputed the methodology for calculating the amount to be transferred.  

6. On December 4, 2014, the Commission denied CenturyLink’s application, holding that the Commission had the authority to transfer to the Broadband Board the amounts attributable to the 56 wire centers.
  The Commission Decision also explained the proper computation of the amount to be transferred to the Broadband Board, which is approximately $3.3 million.
  

2. CenturyLink’s Appeal

7. On January 2, 2015, CenturyLink filed a petition for judicial review of the PUC’s October 16 and December 4, 2014, Decisions (Decision Nos. C14-1251 and C14-1424).
  CenturyLink’s petition challenges the PUC’s authority under the statutes governing the HCSM support mechanism to transfer the approximately $3.3 million to the Broadband Board.
  Instead, CenturyLink argues, the amounts no longer needed to support voice service in the 56 wire centers should provide support for voice services in other high cost areas of the state.

8. In the petition’s Prayer for Relief, CenturyLink requests the Court to “Order the Commission to stay any transfer of funds from the high cost support fund until the conclusion of this appeal and the lawfulness of the Commissions’ decision are conclusively determined by the Colorado Supreme Court.”
  The mere filing of a petition for judicial review, however, does not stay or suspend the operation of a PUC decision.
  Instead, a petitioner must make a filing to stay a PUC decision pursuant to § 40-6-116(2), C.R.S., which requires the petitioner to show that great or irreparable harm will result if the PUC decision is not stayed pending the outcome of judicial review.
  To date, CenturyLink has not made a filing requesting the District Court to stay Staff’s transfer of funds to the Broadband Board.

These circumstances have placed the PUC in a procedural predicament.  CenturyLink’s Prayer for Relief requested a stay of the transfer to the Broadband Board; yet, CenturyLink has not made any filing under § 40-6-116(2), C.R.S., requesting a stay, as the January 30 date for distributions approaches.  The PUC, on notice that CenturyLink likely will file a motion to stay, does not wish to make a transfer to the Broadband Board before the District Court has had an opportunity to consider the matter.  For this reason, and to bring the issue of CenturyLink’s requested stay before the Court, the Commission filed a motion with the Denver District Court on January 26, 2015, requesting permission to transfer the funds to the 

9. Broadband Board as authorized by the Commission’s Decisions and to strike CenturyLink’s request for a stay from its petition for judicial review.  The Commission’s motion is pending. 

C. Discussion 

10. The Commission’s motion filed in the judicial review action has formalized and documented the issue of CenturyLink’s request for a stay before the District Court.  With deference to that Court and its eventual ruling of whether the transfer of moneys to the Broadband Board should be stayed, we modify our Decisions and direct Staff to retain the amounts attributable to the 56 wire centers until further order of this Commission.  

II. ORDER  
A. The Commission Orders That: 
1. Consistent with the discussion above, the Commission modifies its Decision Nos. C14-1251 and C14-1424 and directs the Colorado Public Utilities Commission Staff to retain the amount of moneys attributable to the 56 wire centers, as computed pursuant to our Decisions, until further order of the Commission. 
2. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 28, 2014.
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� See Decision No. C14-0434, issued April 28, 2014, Proceeding No. 13M-0422T.  See also Decision No. R14-0190 issued February 21, 2014, Proceeding No. 13M-0422T.  


� See Decision No. C14-0642 at ¶ 8, issued June 13, 2014, Proceeding No. 13M-0422T.


� See Decision No. C14-1251 at ¶ 1, issued October 16, 2014, Proceeding No. 04M-388T.


� See Decision No. C14-1424 at ¶¶ 20-24, issued on December 4, 2014, Proceeding No. 04M-388T.


� Id. at ¶¶ 25-37.  


� CenturyLink’s Petition for Review, Case No. 2015CV000017, filed on January 2, 2015.


� Id. at ¶¶ 10-17.


� Id. at ¶ 17.  


� Id. at 4 (subparagraph “e”).


� § 40-6-116(1), C.R.S.  


� § 40-6-116(2), C.R.S.





6

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












