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I. BY THE COMMISSION

A. Statement  

1. On November 4, 2015, Public Service Company of Colorado (Public Service or Company) filed a Request for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C14-1240.  We grant the Request for RRR and rescind the requirement for Public Service to re-calculate Construction Allowances (CAs) from September 2003 through August 1, 2005, as required in paragraph 127 of Recommended Decision No. R14-0560, issued May 27, 2014.
II. DISCUSSION AND FINDINGS

A. Background

2. We initially addressed this RRR filing at the November 20, 2014, Commission Weekly Meeting.  We granted RRR for the purpose of tolling the time period to decide the merits of Public Service’s RRR, as Public Service raised arguments in its RRR filing that required extended review by the Commission.  See Decision No. C15-0008 issued January 6, 2015.  After completing this review, the Commission deliberated this RRR filing on January 14, 2015.

B. Public Service’s RRR Filing

3. In its RRR filing, Public Service requests that the Commission reverse the ruling in the Commission’s Decision Denying Exceptions.  We ruled that Public Service breached its tariff by not revising its CAs in 2003, following completion of its Phase I case in Proceeding No. 02S-315EG (2003 Phase I Rate Case).  Public Service contended that it was not required to revise the CAs until 2005 following completion of the subsequent Phase II rate case in Proceeding No. 04S-164E (2005 Phase II Rate Case).
  The Commission held that Public Service was required to apply the CA of $720, which was finally determined in the 2005 Phase II Rate Case in August 2005, retroactively to the completion of the Phase I Rate Case in September 2003.  This would result in Public Service absorbing a higher amount of the construction costs incurred by Complainant Coal Creek Village Development, Inc., doing business as Coal Creek Development, Inc., from September 2003 to August 2005 that are at issue in this proceeding.  

4. In support of its argument that the Commission’s ruling is incorrect, the Company makes three arguments:
Argument 1 - Public Service claims it did not waive the two-year statute of limitations defense provided in § 40-6-119(2), C.R.S., by not raising this defense as a part of the complaint proceeding.  According to Public Service, Coal Creek first raised its claim that Public Service was required to update its CA after completion of the 2003 Phase I Rate Case in its Statement of Position.  Therefore, Public Service asserts it had no opportunity to raise the statute of limitations defense prior to filing its Exceptions.

Argument 2 - Public Service claims it did not breach its tariff by waiting until the conclusion of its Phase II Rate Case before revising its CAs, based upon the Commission’s contemporaneous interpretation in 2003 of identical tariff language in Proceeding No. 01F-071G, which stated that the CAs should normally be revised only after a Phase II rate case. 

Argument 3 - Public Service claims it could not have known at the end of the Phase I rate case the amount of adjustment to the residential or commercial CAs that would ultimately result from the subsequent Phase II rate case. Therefore, Public Service could not have been required to adjust the CAs by that amount at the end of the Phase I rate case. Additionally, Public Service asserts it is not in the public interest to adjust CA amounts as of the end of the 2003 Rate Case by applying the Phase I rider to the CA levels, as that rate case concluded with a negative rider so the CA’s would have been reduced.

5. We first address Argument #2.
1. Argument 2 – Prior Commission Interpretation of Public Service’s Tariff
6. Public Service asserts that a series of rulings in Proceeding No. 01F-071G directly addresses the issue of whether Public Service’s tariffs required the Company to update its CAs after a Phase I rate case or only after a Phase II rate case.  Proceeding No. 01F-071G involved a complaint by Home Builders Association of Metropolitan Denver against Public Service for violations of its natural gas service lateral connection and distribution main tariffs.  The Company argues that in Decision Nos. C03-1093, C03-1292, and C04-0011, the Commission interpreted Public Service’s line extension tariffs as requiring the Company to update its CAs only after a Phase II rate case, except in unusual circumstances.

7. We agree.  In Decision No. C03-1093
 entered in Proceeding No. 01F-071G on September 25, 2003, the Commission examined the circumstances under which a utility should revise its CA after Phase I or after Phase II of a rate case.  Specifically, the Commission interpreted the following language in Public Service’s natural gas tariff in effect at the time:

The above allowances are subject to review and appropriate revision by filing of new Construction Allowances with the Commission within 30 days following a final decision in a Company rate proceeding, based on the appropriate gross distribution investment amounts included in that proceeding.
  

Due to the distinctive circumstances of that case, the Commission determined that Public Service should have adjusted its CAs after Phase I of a rate case, Proceeding 
No. 96S-290G.  Because that Phase I rate case was not followed by a Phase II rate case, 

8. an unusual situation existed in which a stand-alone rate adjustment, and therefore CAs, should have been revised at the conclusion of the Phase I rate case.  Through this decision and the two subsequent decisions on RRR,
 the Commission explicitly clarified that Public Service is required to update its CAs only after a Phase II rate case in the normal situation where a Phase I rate case is followed by a Phase II rate case.

9. Here, Public Service’s electric line extension policy tariff in effect in 2003 had the identical language regarding updating CAs as the above-quoted natural gas tariff interpreted in Proceeding No. 01F-071G.  In addition, the settlement in the 2003 Phase I Rate Case explicitly required Public Service to file a Phase II rate case.  As a result, the exception to the Commission’s ruling in Proceeding No. 01F-071G – that a utility must revise CA’s after a Phase I rate case when it will not be followed by a Phase II rate case – does not apply here.  Instead, the rule confirmed in Proceeding No. 01F-071G applied, and Public Service was required to update its CAs only after the Phase II Rate Case.   

10. We take administrative notice of the following Decisions in Proceeding 
No. 01F-071G:  Decision Nos. C03-1093, C03-1292, and C04-0011.  Based on the Commission’s interpretation of tariff language in Decision Nos. C03-1093, C03-1292, and 
C04-0011, which is identical to the tariff language at issue here, we find Public Service correctly awaited completion of the Phase II rate case to update its CAs.
2. Arguments 1 and 3 – Statute of Limitations, and CA Adjustment not Equitable
11. Because we grant Public Service’s requested relief on the basis of argument no. 2, we dismiss as moot arguments no. 1 and no. 3.
III. ORDER  
A. The Commission Orders That:  

1. The Request for Rehearing, Reargument, or Reconsideration of Decision No. C14-1240, filed by Public Service Company of Colorado (Public Service) on November 4, 2015, is granted, consistent with the above discussion.  
2. The requirement for Public Service to re-calculate Construction Allowances 
from September 2003 through August 1, 2005, as required in paragraph 127 of Decision 
No. R14-0560, is rescinded.

3. We take administrative notice of Decisions Nos. C03-1093, C03-1292, and 
C04-0011 in Proceeding No. 01F-071G.

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Decision.

5. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 14, 2015.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________


PAMELA J. PATTON
________________________________



GLENN A. VAAD
________________________________

Commissioners




� This requirement was included as a part of the Administrative Law Judge’s Recommended Decision No. R14-0560 and the Commission denied Public Service’s exceptions to this issue in Decision No. C14-1240 issued October 15, 2014.


� The Company suggests taking administrative notice of this new information.   See Footnote 7, Public Service application for RRR.


� Commission decision on exceptions in Proceeding No. 01F-071G.  See pages 25-37.


� Attachment 3 to Request for RRR.  


� Decision No. C03-1292 pages 11-14 issued November 19, 2003, and Decision No. C04-0011 issued January 6, 2004 pages 6-9
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