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I. BY THE COMMISSION

A. Statement
1. This Decision addresses the Joint Petition for Rehearing, Reargument, and Reconsideration of Decision No. C14-1421 (Joint Petition) filed by Freedom Cabs, Inc. (Freedom Cabs) and Union Taxi Cooperative (Union Taxi) on December 22, 2014.  As explained in more detail below, we deny the Joint Petition.  

B. Factual and Procedural Background 

2. A comprehensive factual and procedural background of this proceeding is included in Decision No. C14-1421 which was issued December 3, 2014.  The portions of this proceeding’s history that are relevant to the Joint Petition are summarized below.  

1. Application 

3. On August 8, 2013, MKBS LLC, doing business as Metro Taxi (Metro Taxi), and SuperTaxi, Inc. (SuperTaxi) (collectively Joint Applicants), filed a Joint Application for Authority to Transfer Control of Certificate of Public Convenience and Necessity PUC No. 1481 from Metro Taxi to SuperTaxi (Joint Application).  Before filing the Joint Application, the Joint Applicants entered into an agreement to sell and transfer control of the limited liability company membership interests in Metro Taxi to SuperTaxi.  The sale and transfer are contingent upon the Commission’s approval of this Joint Application.
  
4. The Joint Application is opposed by, among others, Union Taxi and Freedom Cabs. 

2. Recommended Decision

5. After holding four days of hearings, Administrative Law Judge (ALJ) Paul C. Gomez issued Decision No. R14-0853 (Recommended Decision) on July 18, 2014, recommending the Commission grant the Joint Application.  In the Recommended Decision, the ALJ rejected the argument of Freedom Cabs and Union Taxi that the relevant market for purposes of analyzing the public interest effects of the proposed merger of Metro Taxi and SuperTaxi must be limited to regulated taxicab companies.  According to ALJ Gomez, the relevant market must include Transportation Network Companies (TNCs) such as Uber Technologies, Inc. and Lyft, because they “are reasonable substitutes for taxicab service”
 and “directly compete with taxicabs on the streets of metropolitan Denver.”
  
6. ALJ Gomez also reduced the import of the market concentration analysis of Freedom Cabs and Union Taxi based on the Herfindahl-Hirschman Index (HHI).  Specifically, the ALJ declined to conclude that their HHI analysis results in SuperTaxi having a 63 percent post-merger market share.  The ALJ reasoned that Freedom Cabs and Union Taxi premised their HHI analysis on an impermissibly narrow market definition.
  ALJ Gomez also rejected Freedom Cabs’ and Union Taxi’s argument that no other factors are relevant to the analysis of the proposed merger.  Instead, ALJ Gomez concluded that the proper analysis requires any increase in market concentration to be weighed against other factors.
  The ALJ then concluded that the transaction is in the public interest because other factors – anticipated economies of scale and improved dispatch of the combined companies resulting from the merger – outweighed any risk created by the increased market share of the merged companies.
  ALJ Gomez also concluded that any increased risk of anticompetitive conduct resulting from the merger would be checked by Commission regulation and by competition in the marketplace from the other taxicab companies, as well as from TNCs and other transportation alternatives.
  

3. Commission Decision Denying Exceptions

7. On August 27, 2014, Freedom Cabs and Union Taxi filed joint exceptions to the Recommended Decision (Joint Exceptions).  In their Joint Exceptions, Freedom Cabs and Union Taxi reiterated the arguments above, namely that ALJ Gomez: (a) used an impermissibly broad definition of the relevant market that includes TNCs, when it should have been limited to regulated taxicabs;
 and (b) disregarded the “accepted” competition analysis based on the HHI presented by Freedom Cabs and Metro Taxi and instead adopted an “unorthodox” analysis that considered factors in addition to the HHI.
 
8. In its decision denying the exceptions, the Commission addressed both of these arguments at length.  Specifically, the Commission agreed with ALJ Gomez that the relevant market for assessing the public interest effects of the proposed merger is not limited to regulated taxicabs, but also must include TNCs, because TNCs are reasonable substitutes and compete directly against taxicabs for customers.  The Commission also cited Senate Bill (SB) 14-125, which authorizes TNCs to offer transportation services to Colorado consumers and allows taxicab companies to “convert to a transportation network company model or may set up a subsidiary or affiliate transportation network company.”
  The Commission concluded that SB 14-125 confirms that taxicab companies and TNCs compete in the same market.  
9. The Commission also agreed that ALJ Gomez attached appropriate weight to the HHI.  The Commission held that ALJ Gomez correctly considered the HHI to be a useful tool in analyzing the impact of a proposed merger upon the public interest, and the HHI must be balanced or weighed against other public interest factors.  The Commission approved ALJ Gomez’s conclusion that the scale tipped in favor of the merger due to the improved 
economies-of-scale and increased efficiency in the dispatch of vehicles through a consolidated dispatch system.  These efficiencies will result in lower costs to consumers.  Finally, the Commission agreed with ALJ Gomez that competition provided by TNCs, taxicab companies, and other vehicles for hire, as well as the regulatory oversight of this Commission, will check any anticompetitive conduct resulting from the transfer.   
4. Joint Petition for Rehearing, Reargument, and Reconsideration.

10. In their Joint Petition, Freedom Cabs and Union Taxi reiterate the arguments above.  Specifically, Freedom Cabs and Union Taxi reargue that the relevant market for purposes of analyzing the proposed merger consists solely of regulated taxicabs, and does not include TNCs.  Citing FTC v. Swedish Match, 131 F.Supp.2d 151 (D.D.C. 2000), Freedom Cabs and Union Taxi say that regulated taxicabs and TNCs occupy discrete submarkets of the overarching “passenger transportation” market.
  

11. Second, Freedom Cabs and Union Taxi argue that the “other factors” weighed against the HHI by ALJ Gomez and the Commission “lack evidentiary integrity” and are “legally inappropriate.”
  Instead, according to Freedom Cabs and Union Taxi, the Commission was required to accept the HHI analysis of their expert (Dr. Diana Moss), which created a presumption that the merger will lessen competition that the Joint Applicants failed to rebut.  

12. For the reasons stated below, we affirm our previous decision and deny the Joint Petition filed by Freedom Cabs and Union Taxi.   
C. Discussion 

1. The Relevant Market.

13. We reject the argument by Freedom Cabs and Union Taxi that the relevant market for purposes of analyzing the impact on competition of the proposed merger consists solely of regulated taxicabs.  ALJ Gomez engaged in a comprehensive analysis and concluded correctly that the relevant market includes both taxicabs and TNCs.  TNCs “directly compete with taxicabs on the streets of metropolitan Denver”
 and “are reasonable substitutes for taxicab service.”
  Also, SB 14-125 authorizes taxicab companies to “convert to a transportation network company model or may set up a subsidiary or affiliate transportation network company.”
  Because taxicabs previously have been subject to a restricted regulatory structure, which has not allowed operation under the limited regulatory framework that defines TNC services, the General Assembly’s grant of TNC authorization to taxicabs is a recognition of taxicabs as occupying the same market as TNCs. 

The decision in FTC v. Swedish Match, 131 F.Supp.2d 151 (D.D.C. 2000) cited by Freedom Cabs and Union Taxi does not alter our conclusion.  In that decision, the Federal 

14. District Court for the District of Columbia considered the Federal Trade Commission’s (FTC) opposition under the Federal Trade Commission Act, 15 U.S.C. § 53(b), to the proposed acquisition by Swedish Match North America, Inc. (Swedish Match) of National Tobacco Company, L.P. (National Tobacco).  Swedish Match was the largest producer of loose leaf chewing tobacco, and the third largest producer of moist snuff tobacco.  National Tobacco was the third largest producer of loose leaf chewing tobacco.  

15. In Swedish Match, the FTC argued that the relevant product market for purposes of analyzing the impact on competition of the proposed transaction under federal law included loose leaf chewing tobacco, and not moist snuff.  Based on this market definition, the FTC contended that the proposed transaction would result in significant market concentration that would substantially impair competition.  The Federal District Court agreed, holding that while loose leaf chewing tobacco and moist snuff tobacco fell within the broader smokeless tobacco market, they occupied discrete submarkets.  The court in Swedish Match thus concluded that the relevant market for purposes of analyzing the competitive effects of the proposed transaction was limited to the loose leaf tobacco submarket. 

16. Freedom Cabs and Union Taxi argue that, like the loose leaf chewing tobacco and moist snuff tobacco products in Swedish Match, regulated taxicabs and TNCs occupy discrete submarkets within the broader “passenger transportation” market.
  As a result, Freedom Cabs and Union Taxi contend that the relevant market for purposes of analyzing the proposed merger and transfer is the regulated taxicab submarket.  According to Freedom Cabs and Union Taxi, based on that limited market the Joint Application must be denied.

17. We decline to adopt the reasoning of Freedom Cabs and Union Taxi for two primary reasons.  First, Swedish Match is a decision by a Federal District Court interpreting and applying a federal law to a proposed merger in a market in which prices were not regulated at the time of the decision.  Freedom Cabs and Union Taxi have not cited any authority establishing that the Swedish Match decision is binding on our analysis under Colorado law of the merger between two regulated taxicab companies that operate in a highly regulated market in which they must seek advance approval of fare increases.  As a result, while the Swedish Match decision may be informative, it is not binding on our analysis of the proposed merger in this case.  

18. Second, the Federal District Court’s analysis and conclusion in Swedish Match that the market was limited to loose leaf chewing tobacco was based on substantial evidence that moist snuff tobacco was not an adequate substitute for loose leaf chewing tobacco.  This means that an insufficient number of consumers would switch from loose leaf chewing tobacco to moist snuff tobacco in response to a significant price increase, and thereby check the increase by rendering it unprofitable.  Here, in contrast, ALJ Gomez found based on substantial evidence that TNCs are substitutes for regulated taxicabs.  We affirm the ALJ’s conclusions and Recommended Decision on the issue of substitutability and further note that, in addition to the General Assembly’s recognition of their interchangeability, taxicabs and TNCs provide functionally the same service, and customers use TNCs in lieu of taxicabs.  TNCs are not regulated on price, and thus they may change prices at any time and to any amount in response to competition from taxicabs.  

19. Based on the foregoing, we reject the argument by Freedom Cabs and Union Taxi based on Swedish Match that the relevant market for purposes of analyzing the impact on competition of the proposed merger of the Joint Applicants consists solely of regulated taxicabs.   
2. The Relevant Standard
20. We also reject the argument by Freedom Cabs and Union Taxi that the “other factors” weighed against the HHI by ALJ Gomez and the Commission “lack evidentiary integrity” and are “legally inappropriate,”
 which, according to Freedom Cabs and Union Taxi, thus requires this Commission to accept the HHI analysis by Dr. Moss and the unrebutted presumption it allegedly created that the merger will lessen competition.  As support for this argument, Freedom Cabs and Union Taxi cite FTC v. Staples Inc., 970 F.Supp. 1066 (D.D.C. 1997); FTC v PPG Industries, 798 F.2d 1500 (D.C. Cir., 1986); and FTC v. CCC Holdings Inc., 605 F.Supp.2d 2006 (D.D.C. 2009).  

21. We reject this argument for three primary reasons.  First, like the Swedish Match decision, the decisions cited by Freedom Cabs and Union Taxi in support of their argument are all federal court decisions interpreting and applying federal antitrust laws to mergers in markets in which prices are not regulated.
  Freedom Cabs and Union Taxi have not cited any authority establishing that these decisions are binding on our analysis under Colorado law of the proposed merger between Metro Taxi and SuperTaxi.  This is significant because the standard for rejecting a proposed merger under the federal antitrust laws is different from the public interest standard for approving a proposed merger between two regulated taxicab companies under Colorado law.  

22. As explained in our prior decision denying exceptions, the standard for determining whether to approve the transfer of authority resulting from a merger is defined by 4 Code of Colorado Regulations 723-6-6205(c)(XVI) of the Commission’s Rules Regulating Transportation by Motor Vehicle, which includes five elements.  Only one of those elements is at issue here – whether the proposed transfer is not contrary to the public interest.  Under Colorado law, the public interest is defined as follows:

the public interest can be characterized as encompassing the transportation public which expects reasonably priced, comfortable, and safe ground transportation services, and to a certain extent taxicab drivers who require reasonable lease options that allow them to earn a living wage by working reasonable hours.  Those public interest elements also encompass other components such as economies of scale, which are then passed on to the traveling public.  However, these elements are subsumed by the overarching public interest standard which is to preserve competition in the taxicab market.

The “public interest” also requires “foster[ing] sound economic conditions in transportation,” which involves “safeguard[ing] the general public against the impaired service and/or higher rates accompanying destructive or excessive competition.”
  In contrast, the standard under Section 7 of the Federal Clayton Act is whether a proposed merger “may be substantially to lessen competition, or to tend to create a monopoly.”
  

23. As a result, there are significant differences between the Colorado standard for approving proposed mergers of regulated taxicabs and the federal standard for approving mergers in less regulated markets.  In addition, while the “public interest” standard under Colorado law and the standard for analyzing mergers under the federal antitrust laws both address the preservation of competition, Colorado’s “public interest” standard also addresses avoidance of “destructive or excessive competition,” which is not included in the federal standard.  Accordingly, while the federal standard may be informative in understanding how to assess the impact of a proposed merger on competition, it is not the standard for determining Colorado’s “public interest” in a proposed merger of regulated taxicab companies.  

24. Second, because the federal standard does not govern, and due to the elements relevant to the public interest standard, ALJ Gomez’s consideration of factors other than the HHI was correct.  In addition, we continue to agree with ALJ Gomez’s determination that: (a) the transfer will benefit consumers through improved economies-of-scale that will result in lower costs and increased efficiency in the dispatch of vehicles through a consolidated dispatch system; (b) the transfer will improve the Joint Applicants’ ability to compete in the marketplace and to provide quality and safe service; and (c) the competition provided by TNCs, taxicab companies, and other vehicles for hire, as well as the regulatory oversight of this Commission, will inhibit any potential anticompetitive conduct resulting from the transfer.  

25. The decision in Standard Oil of New Jersey v. U.S., cited by Freedom Cabs and Union Taxi, does not alter our conclusion.
  Freedom Cabs and Union Taxi cite Standard Oil, as well as Swedish Match, in support of the assertion that “[c]laims of efficiencies and economies of scale should . . . not [be] considered as [elements] of proof in determining these issues.”
  However, neither decision prohibits the consideration of either factor under federal antitrust laws, much less under Colorado’s public interest standard governing the proposed mergers of regulated taxicab companies.  In fact, at least one Federal Circuit Court has recognized that efficiencies and economies of scale can be weighed against HHI results in determining whether to approve a merger under the federal antitrust laws.
  The assertion by Freedom Cabs and Union Taxi to the contrary is incorrect.
  
26. Finally, the criticism by Freedom Cabs and Union Taxi of Drs. Ray Mundy and Matthew Daus, who testified as experts on behalf of Metro Taxi and SuperTaxi concerning the HHI, does not alter our decision.  ALJ Gomez conducted an exhaustive analysis of the HHI and the other factors against which the HHI results were weighed.  Neither he nor the Commission relied exclusively on the testimony of Drs. Mundy and Daus, and any suggestion to the contrary is incorrect.  In addition, as noted above, the public interest analysis conducted by the ALJ and this Commission was correct.  
27. In sum, we agree with ALJ Gomez’s analysis that considered both the HHI results and the other factors noted above in his public interest analysis of the proposed merger of Metro Taxi and SuperTaxi.  We reject the argument by Freedom Cabs and Union Taxi that the factors other than the HHI analysis “lack evidentiary integrity” and are “legally inappropriate.”
  

II. ORDER  
A. The Commission Orders That: 
1. The Joint Petition for Rehearing, Reargument, and Reconsideration of Decision No. C14-1421 filed by Freedom Cabs, Inc., and Union Taxi Cooperative is denied.

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 14, 2014.
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