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TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a motion to compel joinder filed on November 20, 2014 by Xcel Energy, doing business as Public Service Company of Colorado (PSCo) as a party to this proceeding “for the limited purpose of the declaratory order regarding the jurisdictional status of the ‘back feed electricity’ currently provided to Cogentrix by PSCo.”
  Cogentrix of Alamosa, LLC (Cogentrix) filed a motion in response to the Commission’s interim decision mailed on November 14, 2014, holding that “Cogentrix must add PSCo as a party within ten days of this Decision.”
  On December 3, 2014, PSCo filed a response to Cogentrix’s motion, in which it stated that it “does not oppose being added as a party to this proceeding.”
  

2. As described in the interim decision, the first claim for relief in Cogentrix’s petition and formal complaint against San Luis Valley Rural Electric Cooperative 
(San Luis Valley) requests the Commission to issue a declaratory order that a Solar Energy Purchase Agreement entered into by Cogentrix and PSCo “is a wholesale electric sales contract subject to the jurisdiction of the Federal Energy Regulatory Commission,”
 and therefore “that the back feed electricity provided by PSCo to Cogentrix is not a sale of electricity subject to Commission regulation under Colorado law.”
  

B. Conclusion and Findings

3. As stated in Decision No. C14-1372-I, for the first claim for a declaratory order to proceed, Cogentrix must add PSCo as a party.  As a result, the Commission grants the motion filed by Cogentrix.  

4. Cogentrix’s petition raises important jurisdictional questions that must be addressed by the parties before this matter proceeds.  Specifically, does jurisdiction to determine the issues raised by the petition for declaratory judgment and by the underlying agreement between PSCo and Cogentrix reside with the Commission or the Federal Energy Regulatory Commission (FERC)?  Is jurisdiction exclusive to either the Commission or FERC? 

5. The Commission is aware of the decisions in Southern Cal. Edison Co. v. FERC, 603 F.3d 996 (D.C. Cir. 2010), and Duke Energy Moss Landing LLC v. Cal. Independent System Operator Corp., 132 FERC P61183 (2010).  The parties must address these decisions and their impact on this proceeding.  Specifically, do those and other decisions establish that the supply of back feed power to Cogentrix’s solar facility is subject to the exclusive jurisdiction of FERC or the concurrent jurisdiction of the Commission and FERC?
 

6. Briefing on these questions is necessary to allow the Commission to determine the next step(s) in this proceeding.   

II. ORDER

A. It Is Ordered That:

1. Consistent with the findings and conclusions above, the motion filed on November 20, 2014 by Cogentrix of Alamosa, LLC (Cogentrix) to compel joinder of Xcel Energy, doing business as Public Service Company of Colorado (PSCo) as a party to this proceeding is granted.  Cogentrix shall file an amended petition and formal complaint adding PSCo as a party within ten days.  

2. In addition, the parties – Cogentrix, San Luis Valley Rural Electric Cooperative, and PSCo – shall each file a brief addressing the following questions: 

a.
Does jurisdiction to determine the issues raised by the petition for declaratory judgment and by the underlying agreement between Public Service and Cogentrix reside with the Commission or the Federal Energy Regulatory Commission (FERC)?  Is jurisdiction exclusive to either the Commission or FERC? 

b.
What impact, if any, do the decisions in Southern Cal. Edison Co. v. FERC, 603 F.3d 996 (D.C. Cir. 2010), and Duke Energy Moss Landing LLC v. Cal. Independent System Operator Corp., 132 FERC P61183 (2010), have on this proceeding?  Do those and other decisions establish that the supply of back feed power to Cogentrix’s solar facility is subject to the exclusive jurisdiction of FERC or the concurrent jurisdiction of the Commission and FERC?  What facts or circumstances in this case, if any, affect the jurisdictional questions raised by Cogentrix’s petition for declaratory order?  
3. Opening briefs addressing the foregoing questions are due on January 28, 2015.  Each party shall file a response brief by February 11, 2015, that addresses the arguments presented by the other parties in their opening briefs.  

4. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 17, 2014.
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� Motion to Compel Joinder at 1.  


� Decision No. C14-1372-I at ¶ 7.  


� PSCo’s Response to Motion to Compel Joinder at ¶ 4.


� Petition and Formal Complaint at ¶ 37.


� Id. at ¶ 41.


� As noted at the November 12 and December 17, 2014 weekly meetings, prior to the initiation of this proceeding San Luis Valley filed a complaint against PSCo in Alamosa District Court that raises the same jurisdictional issue raised in this proceeding.  Cogentrix was added as a party to the Alamosa District Court action on December 15, 2014.  As a result, at the December 17, 2014 weekly meeting the Commission ordered the parties to brief the following additional question: if exclusive jurisdiction does not reside in the Commission or FERC, should the Alamosa District Court or the Commission first determine the issue(s) posed by the petition for declaratory judgment?  On December 18, 2014, however, the Alamosa District Court entered an order staying its case pending the resolution of this proceeding.  As a result, the question noted above is now moot.  
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