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I. STATEMENT  
1. Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 107063 (the CPAN) commenced this Proceeding.  
2. On November 4, 2013, counsel for Trial Staff of the Commission (Staff) entered his appearance in this matter.  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the trial Staff and the advisory Staff in this Proceeding.  

3. On November 6, 2013, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  
A. Staff Filing to Amend Caption.  

4. The identity of the respondent or respondents named in the CPAN -- and, thus, who are named as respondent or respondents in this Proceeding -- is unclear.  As a result, on November 12, 2013, by Decision No. R13-1421-I, the ALJ required Staff to make a filing regarding the identity of the respondent or respondents.  
5. On November 22, 2013, Staff filed its Amended Response to November 12, 2013 Interim Decision (Staff Filing).  On November 25, 2013, Staff supplemented that filing by providing the two exhibits referenced in, but not provided with, the Staff Filing.  

6. In ¶ 4 of the Staff Filing, “Staff move[d] to amend the caption [of this Proceeding], pursuant to section 40-7-116(2), C.R.S.,” to name two separate respondents:  (a) Sky Johann Wodraska; and (b) Sky Taxi LLC.  See also Staff Filing at 4 (same).  The caption of the Staff Filing does not indicate that it contains a motion and requested relief.  

7. On November 26, 2013, by Decision No. R13-1460-I, the ALJ gave notice that the Staff Filing contains a motion to amend the caption of this Proceeding and stated:  

Rule 4 CCR 723-1-1400(b) provides that there is a 14-day response period to a motion and that the response period begins on the date of service of the motion.  Rule 4 CCR 713-1-1400(d) provides that the “Commission may deem a failure to file a response [to be] a confession of the motion.”  

Decision No. R13-1460-I at ¶ 7 (emphasis supplied).  

8. The time within which to file a response to the Staff Filing has expired.  Review of the Commission file in this matter reveals that, as of the date of this Interim Decision, no response to the Staff Filing has been filed.  

9. The Staff Filing and the request to amend the caption of this Proceeding are unopposed.  Pursuant to Rule 4 CCR 723-1-1400(d), the Staff Filing is confessed.  

10. In its filing, Staff seeks to amend the caption of this Proceeding to name both Mr. Wodraska and Sky Taxi, LLC, as respondents.  Staff cites § 40-7-116(2), C.R.S., as the statutory basis for the request to amend the caption.  As grounds for its request, Staff states:  

When the CPAN was issued, Staff intended it to be addressed to two Respondents:  (1) Sky Taxi, LLC; and (2) Sky Johann Wodraska, the 
owner-operator of Sky Taxi, LLC.  ...  

***  


Staff’s investigation revealed that Mr. Wodraska is an owner and an operator of two different entities operating in Breckenridge, Colorado -- All Access Limousine, LLC, which is a licensed luxury limousine company, and Sky Taxi, LLC, which provides unlicensed taxi service.  Staff believes that Mr. Wodraska’s involvement in the unlicensed taxi service also affects his fitness to operate his luxury limousine service, and Staff will seek penalties and orders against Mr. Wodraska to further its statutory mandate to regulate both of his entities.  

Staff Filing at ¶¶ 1, 3 (emphasis supplied).  Thus, Staff seeks to amend the caption of this Proceeding and to amend the CPAN to reflect the Staff’s intent.  

11. Section 40-7-116(2), C.R.S., provides:  


A [CPAN] shall not be considered defective so as to provide cause for dismissal solely because of a defect in the content of such [CPAN].  Any defect in the content of a [CPAN] issued as described in [§ 40-7-116(1), C.R.S.,] may be cured by a motion to amend the same filed with the commission prior to hearing on the merits.  No such amendment shall be permitted if substantial rights of the person cited are prejudiced.  

(Emphasis supplied.)  

12. As the proponent of the request to amend the CPAN and the caption of this Proceeding, Staff bears the burden of proof with respect to the relief sought; and the burden of proof is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  In addition, pursuant to § 40-7-116(2), C.R.S., Staff must establish that amending the CPAN and the caption of this Proceeding will not prejudice the substantive rights of either Sky Taxi, LLC, or Mr. Wodraska.  

13. Based on review of the Staff Filing and the CPAN and for the following reasons, the ALJ finds that the substantive rights of the two cited persons, as “person” is defined in 
§ 40-1-102(10), C.R.S., will not be prejudiced if the CPAN and the caption of this Proceeding are amended.  First, the Staff Filing provided clear notice to Sky Taxi, LLC, that Staff believes that Staff named Sky Taxi, LLC, as a respondent in this Proceeding.  Sky Taxi, LLC, made no filing in response to the Staff Filing.  The ALJ finds that, as a result of the Staff Filing, Sky Taxi, LLC, knew, or should have known, that it is named as a respondent in this Proceeding and in the CPAN and did not object when given the opportunity to do so.  Second, the Staff Filing provided clear notice to Mr. Wodraska, in his capacity as an owner-operator of Sky Taxi, LLC, that Staff believes Staff named him, in that limited capacity, as a respondent in this Proceeding.  Mr. Wodraska made no filing in response to the Staff Filing.  The ALJ finds that, as a result of the Staff Filing, Mr. Wodraska, in his capacity as an owner-operator of Sky Taxi, LLC, knew, or should have known, that he is named in that limited capacity as a respondent in this Proceeding and in the CPAN and did not object when given the opportunity to do so.  Third, the Staff Filing is clear that Mr. Wodraska is not named as an individual in the CPAN and in this Proceeding.  Mr. Wodraska is named as a respondent only in his official capacity as owner-operator of Sky Taxi, LLC.
  Fourth, based on the failure to respond to the Staff Filing, the ALJ finds that Sky Taxi, LLC, and Mr. Wodraska, in his capacity as owner-operator of Sky Taxi, LLC, were aware that they are named as respondents in the CPAN and in this Proceeding.
  

14. By this Interim Decision, the ALJ will order the caption of this Proceeding to be amended as set out above.  By this Interim Decision, the ALJ will order the administrative Staff of the Commission to amend Commission files and records to reflect the caption set out above.  

15. The Respondents in this Proceeding are Sky Taxi, LLC, and 
Sky Johann Wodraska, in his capacity as owner-operator of Sky Taxi, LLC.  Staff and Respondent, collectively, are the Parties.  

B. Respondent Sky Taxi, LLC, and the Requirement to have Legal Counsel or 
to Show Cause.  

16. Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(II) and as relevant here, an individual who is not an attorney may appear to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has held that, unless an exception applies, a party must be represented by legal counsel in an adjudication.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, there are two consequences:  first, filings made by a 
non-attorney on behalf of the party are void and of no legal effect; and, second, the party must be represented by an attorney in order to participate in a prehearing conference, in an evidentiary hearing, and in oral argument.  

17. This is an adjudication before the Commission.  

18. Respondent Sky Taxi, LLC, is a limited liability company; is a party in this matter; and is not represented by an attorney in this Proceeding.  

19. If Respondent Sky Taxi, LLC, wishes to be represented in this matter by an individual who is not an attorney, then Respondent Sky Taxi, LLC, must prove to the Commission that it is entitled to proceed in this case without an attorney.  To prove that it may proceed without an attorney, Respondent Sky Taxi, LLC, must do the following:  First, Respondent Sky Taxi, LLC, must prove that it is a closely-held entity, which means that it has no more than three owners.  Section 13-1-127(1)(a), C.R.S.  Second, Respondent Sky Taxi, LLC, must prove that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely-held entity before the Commission only if both of the following conditions are met:  (a) the amount in controversy does not exceed $ 15,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the officer’s authority to represent the closely-held entity.
  

20. By this Interim Decision, the ALJ will order Sky Taxi, LLC, to choose one of these options:  either obtain a lawyer to represent it in this Proceeding
 or show cause why Rule 4 CCR 723-1-1201 does not require it to be represented in this Proceeding by a lawyer.  

21. If Respondent Sky Taxi, LLC, chooses to obtain an attorney to represent it in this matter, then Respondent Sky Taxi, LLC’s attorney must enter an appearance in this matter no later than January 10, 2014.  

22. If Respondent Sky Taxi, LLC, chooses to show cause, then, no later than January 10, 2014, Respondent must show cause why Rule 4 CCR 723-1-1201 does not require it to be represented by an attorney in this matter.  To show cause, Respondent Sky Taxi, LLC, must file a verified statement:  (a) that establishes that Respondent Sky Taxi, LLC, is a 
closely-held entity as defined above; (b) that establishes that the amount in controversy in this matter does not exceed $ 15,000;
 (c) that identifies the individual whom Respondent Sky Taxi, LLC, wishes to have as its representative in this matter; (d) that establishes that the identified individual is an officer of Respondent Sky Taxi, LLC; and (e) that, if the identified individual is not an officer of Respondent Sky Taxi, LLC, it has appended to its filing, a resolution from Respondent Sky Taxi, LLC’s Board of Directors that authorizes the identified individual to represent Respondent Sky Taxi, LLC, in this matter.  

23. Respondent Sky Taxi, LLC, is advised, and is on notice, that if it fails either to show cause or to have its attorney file an entry of appearance as required by this Interim Decision, the ALJ will issue a subsequent Interim Decision that requires Respondent Sky Taxi, LLC, to retain legal counsel in this Proceeding.  

24. Respondent Sky Taxi, LLC, is advised, and is on notice, that if the ALJ issues a subsequent Interim Decision that requires Respondent Sky Taxi, LLC, to retain legal counsel in this Proceeding, Respondent Sky Taxi, LLC, will not be permitted to participate in this matter without an attorney.  This means, among other things, that Respondent Sky Taxi, LLC, will not be able to participate in the evidentiary hearing in this matter.  

25. Respondent Sky Taxi, LLC, is advised, and is on notice, that if the ALJ issues a subsequent Interim Decision that permits Respondent Sky Taxi, LLC, to proceed pro se (that is, without an attorney) in this matter, then Respondent Sky Taxi, LLC’s non-attorney representative will be bound by, and will be held to, the same procedural and evidentiary rules as those to which attorneys are held.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies in civil proceedings.  Cornelius v. River Ridge Ranch Landowners Association, 202 P.3d 564 (Colo. 2009); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”). This standard applies in Commission proceedings.  

C. Respondent Sky Johann Wodraska and Appearing Without Legal Counsel.  

26. Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(I) and as relevant here, an individual who is not an attorney may appear to represent her/his own interests.  Thus, in this Proceeding, Mr. Wodraska may appear to represent his own interests as owner-operator of Respondent Sky Taxi, LLC.  

27. Respondent Wodraska is advised, and is on notice, that he may not appear to represent the interests of Respondent Sky Taxi, LLC, unless the ALJ issues an Interim Decision that permits him to represent Respondent Sky Taxi, LLC.  
28. Respondent Wodraska is advised, and is on notice, that he will be bound by, and will be held to, the same procedural and evidentiary rules as those to which attorneys are held.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies in civil proceedings.  Cornelius v. River Ridge Ranch Landowners Association, 202 P.3d 564 (Colo. 2009); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission proceedings.  

D. Staff Filing Regarding Potential Hearing Dates.  

29. The CPAN stated that, if they chose to do so, Respondents could pay one-half of the maximum assessment set out in the CPAN within ten days from the date of service.  If made, the payment would constitute their admission of liability and would resolve this matter.  

30. Review of the Commission file in this Proceeding reveals that Respondents did not make the payment.  As a consequence of Respondents’ election not to pay, the CPAN is contested.  The ALJ must schedule the evidentiary hearing in this Proceeding.  

31. By this Interim Decision, the ALJ will order Staff to discuss with Respondents possible dates for the evidentiary hearing in this matter.  By this Interim Decision, the ALJ will order Respondents to cooperate with Staff with respect to determination of possible evidentiary hearing dates.  

32. By this Interim Decision, the ALJ will order Staff to file, no later than January 24, 2014, a list of three proposed hearing dates, each of which is acceptable to the Parties.  If possible, the ALJ will select one of the proposed dates.  

33. In a subsequent Interim Decision, the ALJ will establish the procedural schedule, including hearing dates and filing dates, for this Proceeding.  

34. The Parties are advised, and are on notice, that if Staff does not make the filing described in ¶ 32, the ALJ will select the hearing date without input from the Parties.  

E. Other Matters and Advisements.  

35. The Parties are advised, and are on notice, that the ALJ requires each party to be familiar with, and to abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.colorado.gov/puc.  

36. The Parties are advised, and are on notice, that the date of filing with the Commission is the date on which the Commission receives a document.  Thus, for example, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

37. The Parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and -- if one wishes to do so -- may register to use, the E-Filings System at www.dora.colorado.gov/puc.  

II. ORDER  
A. It Is Ordered That:  
1. The request of Staff of the Commission filed on November 22, 2013 to amend Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 107063 and the caption of this Proceeding to name as Respondents Sky Taxi, LLC, and Sky Johann Wodraska, in his capacity as owner-operator of Sky Taxi, LLC, is granted.  

2. Civil Penalty Assessment Notice or Notice of Complaint No. 107063 is amended to name Sky Taxi, LLC, and Sky Johann Wodraska, in his capacity as owner-operator of Sky Taxi, LLC, as the respondents.  

3. The caption of this Proceeding is amended to name Sky Taxi, LLC, and Sky Johann Wodraska, in his capacity as owner-operator of Sky Taxi, LLC, as the respondents.  

4. The administrative Staff of the Commission shall amend the Commission’s records to reflect the respondents and the caption of this Proceeding as ordered by this Interim Decision.  

5. The Parties shall use the caption as set out in this Interim Decision.  

6. Respondent Sky Taxi, LLC, shall make the following choice:  either retain an attorney to represent it in this matter or show cause why it is not required to be represented by an attorney in this matter.  
7. If Respondent Sky Taxi, LLC, chooses to retain an attorney, the attorney for Respondent Sky Taxi, LLC, shall enter an appearance in this Proceeding no later than January 10, 2014.  
8. If Respondent Sky Taxi, LLC, chooses to show cause, then, no later than January 10, 2014, Respondent Sky Taxi, LLC, shall make a filing to show cause why it is not required to be represented by an attorney in this matter.  The show cause filing shall meet the requirements set out in ¶ 22, above.  

9. No later than January 24, 2014, Trial Staff of the Commission shall make a filing regarding proposed evidentiary hearing dates.  The filing shall comply with ¶ 32, above.  

10. Respondent Sky Taxi, LLC, and Respondent Sky Johann Wodraska shall cooperate with Trial Staff of the Commission with respect to the filing required by Ordering Paragraph No. 9.  

11. If Trial Staff of the Commission does not make the filing required by Ordering Paragraph No. 9, the Administrative Law Judge will schedule the evidentiary hearing and will do so without input from the Parties.  

12. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  

13. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  That Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  If Staff had sought in the Staff Filing to name Mr. Wodraska, as an individual, as a respondent, the effort might have run afoul of § 40-7-116(2), C.R.S., by seeking to change the CPAN as served.  


�  If either was unaware that it is named as a respondent in the CPAN and in this Proceeding, it is logical to assume that a response to the Staff Filing would have been filed to notify the Commission of that fact.  


�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]”  


�  The lawyer must be an attorney at law currently in good standing before the Colorado Supreme Court.  


�  In this Proceeding, the amount in controversy is the maximum assessment sought in the CPAN.  
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