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I. STATEMENT  
1. In October 2013, the Commission issued Civil Penalty Assessment Notice or Notice of Complaint No. 107548 (the CPAN).  The CPAN commenced this Proceeding.  
2. It appears that, on October 25, 2013, the CPAN was served on Respondent Nitro Towing & Recovery, Inc. (Nitro Towing or Respondent) by certified mail, return receipt requested.  
3. On November 15, 2013, counsel for Trial Staff of the Commission (Staff) entered his appearance in this Proceeding.  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the trial Staff and the advisory Staff in this Proceeding.  

4. Staff and Nitro Towing, collectively, are the Parties.  

5. On November 26, 2013, by Minute Order, the Commission assigned this Proceeding to an Administrative Law Judge (ALJ).  
A. Respondent and Legal Counsel or Show Cause.  

6. Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(II) and as relevant here, an individual who is not an attorney may appear to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has held that, unless an exception applies, a party must be represented by legal counsel in an adjudication.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, there are two consequences:  first, filings made by a 
non-attorney on behalf of the party are void and of no legal effect; and, second, the party must be represented by an attorney in order to participate in a prehearing conference, in an evidentiary hearing, and in oral argument.  
7. This is an adjudication before the Commission.  

8. Respondent is a corporation, is a party in this matter, and is not represented by an attorney in this Proceeding.  

9. On November 27, 2013, by Decision No. R13-1475-I, the ALJ ordered Respondent to choose either to obtain a lawyer to represent it in this Proceeding
 or to show cause why Rule 4 CCR 723-1-1201 does not require it to be represented in this Proceeding by a lawyer.  If Respondent chose to obtain an attorney to represent it in this matter, then Respondent’s attorney was to enter an appearance in this matter no later than December 11, 2013.  If Respondent chose to show cause, then, no later than December 11, 2013, Respondent was to show cause why Rule 4 CCR 723-1-1201 does not require it to be represented by an attorney in this matter.
  
10. As of the date of this Interim Decision, counsel for Nitro Towing has not entered an appearance.  As of the date of this Interim Decision, Nitro Towing has not made a show cause filing.  As of the date of this Interim Decision, Nitro Towing has not complied with Decision No. R13-1475-I and has not requested additional time within which to comply with Decision No. R13-1475-I.  Nitro Towing’s failure to comply with Decision No. R13-1475-I is neither explained nor excused.
  
B. Motion to Consolidate and Staff Filing Regarding Potential Hearing Dates.  

11. The CPAN stated that, if it chose to do so, Respondent could pay one-half of the maximum assessment set out in the CPAN within ten days from the date of service.  Review of the Commission file in this Proceeding revealed that Respondent did not make the payment.  As a consequence of Respondent’s election not to pay, the CPAN is contested and this Proceeding must be set for hearing.  

12. By Decision No. R13-1475-I, the ALJ ordered Staff to discuss with Respondent possible dates for the evidentiary hearing in this matter and to file, no later than December 18, 2013, a list of three proposed hearing dates, each of which is acceptable to the Parties (Staff’s filing requirement).  

13. On December 18, 2013, Staff filed a Motion to Consolidate Proceeding 
Nos. 13G-1165TO, 13G-1166TO, and 13G-1190TO (Motion to Consolidate).  The time within which to file a response to the Motion to Consolidate has not expired.  

14. On December 18, 2013, Staff filed a Motion to Vacate or Stay Paragraph II.A.4 of Interim Decision R13-1475-I (Motion to Vacate).  In that filing, Staff asks the ALJ either to vacate Staff’s filing requirement or to stay Staff’s filing requirement pending a ruling on the Motion to Consolidate.  Staff also represents that it attempted to contact Respondent concerning the Motion to Vacate but Respondent did not respond to Staff.  
15. Given the nature of the Motion to Vacate, the ALJ finds that no party will be prejudiced if the ALJ waives response time.  The ALJ will waive response time to the Motion to Vacate and will rule on that motion.  

16. The ALJ finds that the Motion to Vacate states good cause and that no party will be prejudiced if the Motion to Vacate is granted.  In addition, the ALJ finds that the better approach is to vacate Staff’s filing requirement.  By this Interim Decision, the ALJ will grant the Motion to Vacate and will vacate Staff’s filing requirement established in Decision 
No. R13-1475-I at ¶ 19 and Ordering Paragraph No. 4.  
II. ORDER  
A. It Is Ordered That:  
1. The Motion to Vacate or Stay Paragraph II.A.4 of Interim Decision R13-1475-I is granted.  

2. The filing requirement established in Decision No. R13-1475-I at ¶ 19 and Ordering Paragraph No. 4 is vacated.  
3. Response time to the Motion to Vacate or Stay Paragraph II.A.4 of Interim Decision R13-1475-I is waived.  

4. The Parties are held to the advisements in this Interim Decision.  

5. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The lawyer must be an attorney at law currently in good standing before the Colorado Supreme Court.  


�  Decision No. R13-1475-I at ¶ 12 specified the content of the show cause filing.  Decision �No. R13-1475-I at ¶ 15 informed Respondent of the standards to which its non-attorney representative will be held if the presiding ALJ permits Respondent to be represented by an individual who is not an attorney.  


�  Decision No. R13-1475-I at ¶¶ 13-14 advised Respondent of the consequences of failing to comply with Decision No. R13-1475-I.  
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