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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On December 5, 2013, the Commission mailed its “Formal Complaint and Notice of Hearing” (Complaint).
  Decision No. C13-1489.  That Complaint commenced this proceeding. 

2. The same Decision schedules a hearing in this proceeding for January 24, 2014 at 9:00 a.m., to be held in front of an administrative law judge (ALJ).  Id. at Ordering Paragraph 3. 

The Commission also ordered Commission Staff (Staff) to file two copies of its witness list and all exhibits it intends to introduce at hearing at least 30 days prior to the hearing date.  Id. at Ordering Paragraph 5. Likewise, the Commission ordered all providers listed as 

3. Respondents in Attachment A to the Complaint to file two copies of their witness lists and copies of their exhibits at least 20 days prior to the hearing date.  Id. at Ordering Paragraph 6.

4. The Commission ordered the Respondents listed in Attachment A to the Complaint to answer or satisfy the Complaint within 20 days of the mailing date of the Decision.  Id. 
5. The deadline for Staff and Respondents to file and serve witness lists and exhibits has not expired. No party has filed witness lists and exhibits to date.
6. On December 18, 2013, Staff filed a “Motion for Continuance of Hearing Date, New Procedural Schedule, Waiver of Rule 1302(H)(I)(B), and for Shortened Response Time” (Motion).  The Motion seeks: (a) to reschedule the January 24, 2014 hearing; (b) to amend the deadlines set by Decision No. C13-1489; (c) to waive the requirements of Rule 1302(h)(I)(B), 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure; and (d) for a shortened response time of two days to its Motion. 

7. As grounds therefore, Staff states that in preparing for the hearing, Staff discovered that the Commission’s Certificate of Service for the Complaint contained errors.  Motion, ¶ 1. Staff discovered that three Respondents were served either at e-mail addresses which were not authorized to accept e-filing service or at incorrect physical addresses. Id. 
8. Staff indicated that it has worked to correct these errors and that it mailed the Complaint to the three affected Respondents on December 13, 2013 to their correct addresses.  Id.   However, the Motion also states that Staff believes that the three affected Respondents “may have never received the original Complaint.” Id. at ¶ 6. If Staff mailed the Complaint to the three affected Respondents on December 13, 2013 at their correct addresses, there would be no grounds to state that Staff believes the affected Respondents may have never received the Complaint.  Due to this contradiction, the ALJ will require Staff to file a certificate of service indicating it has served the Complaint upon the three affected Respondents.

9. In any event, it appears that Staff seeks the identified relief because it wishes for Respondents’ deadline to answer or satisfy expire before its deadline to file its witness list and exhibits.  Motion, ¶ 2.  The ALJ finds this is a reasonable expectation because Staff would likely not pursue the Complaint against a Respondent who has satisfied it and because this is the result the Commission contemplated.  See Decision No. C13-1489.

10. But, Staff’s Motion does not clearly establish that the affected Respondents are required to answer or satisfy the Complaint.  Only those Respondents listed in Attachment A are required to answer or satisfy.  Decision No. C13-1489, Ordering Paragraph 6.  But, Staff’s Motion neither identifies the affected Respondents, nor does it allege that the affected Respondents are listed on Attachment A to the Complaint.  In fact, Staff’s Motion muddies the waters.  See Motion, ¶6 (referring to the three Respondents listed on “Attachment A and B” as not receiving the original Complaint) and ¶ 2 (stating that the three entities should have adequate time to satisfy the complaint).  Staff’s Motion is again contradictory. 
Nonetheless, the ALJ is unwilling to risk the chance that a Respondent listed in Attachment A to the Complaint was not served the Complaint on December 5, 2013. And, at minimum, Staff’s Motion implies that at least one of the affected Respondents is required to answer or satisfy.  Motion, ¶ 2.  The ALJ perceives no prejudice to any party in continuing the 

11. hearing.  Consequently, the ALJ finds good cause to continue the hearing and extend the deadlines.    

12. Staff seeks to waive the requirements of Rule 1302(h)(I)(B) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  Those requirements relate to the issuance of a decision to show cause.  As the Motion does not seek to issue a show cause order, Rule 1302(h)(I)(B) does not apply.  Because the Rule does not apply to the relief sought by the Motion, the ALJ will deny Staff’s request to waive those requirements.

13. For good cause shown, the ALJ will waive the response time to the Motion.  Rule 1400(b), 4 CCR 723-1. 

14. Staff’s Motion implies that it may not wish to pursue the Complaint against several Respondents.  See Motion, ¶ 3.  If this is the case, Staff should seek to dismiss those Respondents from this proceeding (either in person at the hearing, or by written motion).  

II. ORDER
A. It Is Ordered That:  
1. Commission Staff’s (Staff) “Motion for Continuance of Hearing Date, New Procedural Schedule, Waiver of Rule 1302(H)(I)(B), and for Shortened Response Time” (Motion) is granted in part.  

2. The hearing scheduled for January 24, 2014 at 9:00 a.m. is continued.  No hearing shall take place on that date. 

3. A hearing in this proceeding is scheduled as follows:  

DATE:

February 10, 2014 

TIME:

10:00 a.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

4. At the above date, time, and place, all parties to this proceeding will be given the opportunity to be heard.   

5. Staff shall file a certificate of service showing proper service of the “Formal Complaint and Notice of Hearing” (Complaint) upon the three Respondents referenced in Staff’s Motion within two business days of the date this Decision is mailed.
  The certificate should clearly identify the affected Respondents.  The Respondents listed in that certificate of service who are also listed in Appendix A to this Decision shall have 20 days from the most recent date Staff mailed the Complaint to each of them to file an answer or satisfy the Complaint. Those Respondents may review the certificate of service to be filed by Staff should they seek clarity as to the date the Complaint was mailed to them. 
6. All other Respondents must file their answer or satisfy the Complaint within 20 days of the original mail date of the Complaint.  This means those Respondents must satisfy or answer their Complaint by 5:00 p.m. on December 26, 2013.  Rule 1203(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1. 

7. The Respondents listed in Appendix A to this Decision are identical to those listed in Attachment A to the Complaint, Decision No. C13-1489.  

8. To the extent that Staff does not wish to pursue the Complaint against any Respondent identified in Appendix A, Staff shall either file a motion to dismiss the Complaint as it relates to any such Respondent, or make a verbal motion to dismiss at the time of the hearing.  Any Respondent seeking to be dismissed shall file a written motion to dismiss, or make a verbal motion to dismiss at the time of the hearing. 

9. On or by 5:00 p.m. on January 11, 2014, Staff shall file: (1) a complete list containing the name, address, and title of each of its witnesses; and (2) each of the exhibits which it plans to present at hearing. 

10. Staff must file and serve a completed list of exhibits in the format set forth in Appendix B to this Decision. 

11. On or by 5:00 p.m. on January 21, 2014, the Respondents listed on Appendix A to this Decision shall file and serve:  (1) a complete list containing the name, address, and title of each of its witnesses; (2) each of the exhibits which it plans to present at hearing. 

12. At the hearing, the parties shall bring with them a completed list of exhibits in the format set forth in Appendix B to this Decision, along with an original and three copies of each exhibit they intend to use at the hearing. 

13. Copies of the witness list and exhibits shall be served upon all parties to this proceeding when filed with the Commission. 

14. As the Motion does not seek to issue a show cause order, Rule 1302(h)(I)(B) does not apply to relief sought by the Motion or this Decision; the Administrative Law Judge will deny Staff’s request to waive the requirements of that Rule.

15. Any order or requirement in Decision No. C13-1489 which is not explicitly modified by this Decision remains in full force and effect.  
16. This Decision is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge




� The Complaint and Decision No. C13-1489 are the same document; reference herein to the Decision is a reference to the Complaint and vice versa. 


� To be clear, if Staff properly served the Complaint on December 13, 2013 upon the affected Respondents, Staff is not required to re-serve the Complaint. Staff need only file a certificate of service indicating that it served the Complaint on December 13, 2013. However, if Staff did not serve the Complaint upon the affected Respondents on that date, Staff must serve it and file a certificate of service indicating this.


� Because Staff failed to identify these Respondents by name in the Motion, the ALJ is unable to do so here. 
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