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I. STATEMENT

1. On November 12, 2013, Sprint Communications Company L.P. and Sprint Spectrum L.P. (collectively Sprint) filed a Motion to Compel Discovery (Motion) requesting the Commission issue a decision compelling Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company, doing business as CenturyLink; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc. (collectively CenturyLink), to respond to certain data requests.  Attached to the Motion is Attachment 1, CenturyLink’s Objections and Responses to Sprint’s First Set of Data Requests.  On November 19, 2013, CenturyLink filed its Response to Motion to Compel (Response) opposing the Motion and requesting that the Commission deny the Motion and sustain CenturyLink’s objections to the requests for discovery.  

2. Being duly advised, the Motion is denied.  

II. DISCUSSION

A. Discovery-Related Principles.

Rule 1405 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR), 723-1 governs discovery in Commission proceedings.  Pursuant to Rule 1405(a), 4 CCR, 723-1, with the exception of exclusions set forth in Rule 1405(a)(II), and unless the Commission orders otherwise, Rules 26 through 37 of the Colorado Rules of Civil Procedure (C.R.C.P.) apply to discovery in Commission proceedings.
  A party may serve discovery upon another party to discover any matter, not privileged, that is relevant to the claim or defense of a party. C.R.C.P. 26(b)(1).  Admissibility is not the test; discovery is permitted if it “appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  The scope 

3. of pretrial discovery is broad in order to effectuate its purposes, some of which are: discovery of relevant evidence, simplification of issues, elimination of surprise at hearing, and promotion of settlement of issues and cases. Silva v. Basin Western, Inc., 47 P.3d 1184, 1188 (Colo. 2002). 

4. The right to discovery is not unrestricted.  The Colorado Supreme Court has cautioned: 

[a]lthough the law generally favors discovery, the scope of discovery is not limitless.  The need for discovery must be balanced by weighing a party’s right to privacy and protection from harassment against the other party’s right to discover information that is relevant. 

Silva, 47 P.3d at 1188. 

B. Scope of this Proceeding.

5. Sprint’s specific requests are not relevant to this initial proceeding.  The telecommunications marketplace, as a whole, is not the focus of this particular proceeding.  This proceeding is provided to consider whether effective competition for residential basic service exists in specific Colorado wire centers pursuant to § 40-15-207, C.R.S. (Section 207), and the Commission Rules Regulating Telecommunications Providers, Services, and Products, 4 CCR 723-2.  In making that determination, the Commission has found that it would consider 
non-affiliated, facilities-based providers per Rule 2213.
   

6. Therefore, consideration of the Motion is focused on discovery requests relevant to, or requests that may lead to discovery relevant to, the Section 207 and Commission rule considerations, including market factors and service offerings of basic service.  While a party may show that consideration of wholesale markets or other factors considered in enacting Rule 2213 are, or could lead to, relevant evidence in this or another proceeding, as set forth in its requests and the Motion, Sprint has not demonstrated a connection between the information requested and the criteria at issue in this proceeding.
7. Both parties recognize that these inquiries may be relevant in future proceedings.  In its Motion, Sprint states that these discovery requests could be deferred; however, it asks that response to these requests be compelled in this proceeding.
  Sprint’s Motion is considered based upon the issues relevant to this proceeding and is denied.  Determinations on motions to compel future discovery requests, if any, will be considered as they are filed in light of the matters relevant to the issues at hand.  
C. Discussion of Requests.

8. Sprint asks that responses be compelled for the following discovery requests: 1-1, 1-2, 1-3, 1-7, 1-8, 1-9, 1-10, 1-11, 1-12, 1-16, 1-17, 1-18, 1-19, 1-20, 1-21, 1-22, 1-23, 1-24, 
1-26, 1-27, 1-28, 1-29, and 1-30.  These requests are discussed in detail below.  

1. Requests 1-1, 1-2, and 1-3: Wireless Backhaul

Requests 1-1, 1-2, and 1-3 ask for information pertaining to Commercial Mobile Radio Service cell sites located within CenturyLink’s service areas, including indication of those cell sites in which CenturyLink provides backhaul and transport services.  In its Motion, Sprint argues that retail competition dependent upon essential facilities provided by CenturyLink’s wholesale market is a factor that should be considered by the Commission.  Sprint argues that CenturyLink’s control of these essential facilities provides CenturyLink the ability to impact economic aspects of market entry and exit.  CenturyLink objects, stating that the request appears aimed at special access or Ethernet services sold to wireless providers to connect their facilities 

9. to the wireline network.  In its Response, CenturyLink further argues that these markets are not at issue in this proceeding, are regulated by the Federal Communications Commission (FCC), and that Sprint has access to this information.  

10. Sprint does not show adequately how these requests are sufficiently related to the matters at issue in this proceeding, specifically basic service considerations.  The requests to compel discovery for Requests 1-1, 1-2, and 1-3 are denied. 

2. Request 1-7: Competitive Wholesale Market

11. In its request, Sprint asks whether CenturyLink agrees that a robust competitive market for retail telecommunications depends upon the existence of a robust competitive wholesale market.  CenturyLink again objects to the relevance of wholesale markets and notes that CenturyLink and Sprint’s “beliefs” are not relevant considerations regarding competitive markets.

12. Whereas contention interrogatories are permissible generally (C.R.C.P. 33(c)), Sprint does not show how its particular inquiry here is reasonably calculated to lead to the discovery of admissible evidence for consideration of the Section 207 factors and Commission rules.  Response to Request 1-7 is denied.  

3. Requests 1-8, 1-9, 1-10, 1-11, and 1-12: CenturyLink Products and Services

13. These requests ask for CenturyLink to provide, for each customer segment, all products or services offered by CenturyLink and its affiliates in Colorado.  Sprint further requests all advertising and marketing materials, including screen shots and all CenturyLink websites containing identified material. In response, CenturyLink objects that the request is overbroad and unduly burdensome; however, it also provides the CenturyLink websites for tariffs and catalogs, along with the CenturyLink website “where customers may browse and order services.”  In response to request 1-12 regarding specifically Voice over Internet Protocol (VoIP) and Internet Protocol (IP) enabled products or services provided by CenturyLink, CenturyLink provides information regarding Qwest Communications Company (QCC).  CenturyLink asserts that, at the present time, VoIP services are not offered to residential customers and that QCC provides “all VoIP-related services.”  

14. In its Motion, Sprint argues that the Commission must understand CenturyLink’s corporate structure and how it operates in Colorado to understand what market power exists that impacts its ability to erect barriers to market entry and exit, and affect prices or deter competition.  Sprint does not ask to narrow the information to basic service or similar service offerings, nor does it suggest a format it would prefer in lieu of the information and websites provided.  In Response, CenturyLink states that it has responded to this request; “[t]here is really no other way to respond to this request other than reproducing all CenturyLink tariffs and catalogs.”
  Additionally, CenturyLink contends that affiliate and billing information is linked to and provided by the included websites, and that CenturyLink is required by consumer protection and truth-in-billing rules to identify the precise affiliate offering any service.
  

This proceeding is focused on competition for basic service, or similar services.  Generally, in Commission proceedings, by Rule 1405(f), discovery requests that are unrestricted as to scope are presumptively deemed to not be reasonably calculated to lead to the discovery of admissible evidence.  However, by Decision No. R13-1091-I, ¶ 63, Rule 1405(f) was waived for purposes of this proceeding.  Even without this presumption, Sprint’s Motion does not clarify 

15. why these broad requests, including its concerns over CenturyLink affiliates, are sufficiently relevant to the matters at issue.  CenturyLink has provided direction as to where Sprint may access information and has answered sufficiently as the requests relate to voice services.  The request to compel further response to Requests 1-8, 1-9, 1-10, 1-11, and 1-12 is denied.

4. Requests 1-16, 1-17, 1-18, 1-19, 1-20, 1-21, 1-29, and 1-30: IP Interconnect

16. This series of requests regard IP interconnection, including requesting CenturyLink provide its “views” on its federal and state IP interconnection obligations, and asking for information on facilities and equipment to provide VoIP services in addition to IP interconnection agreement terms.  CenturyLink objects to these requests and argues that this information is not reasonably calculated to lead to the discovery of admissible evidence as it in no way relates to customer choice and competition in residential markets.  In its Motion, Sprint states that these requests are relevant because, as the network moves from time division multiplexing technology centric to one that is IP centric, for competition to thrive, the rights and responsibilities of network providers must be outlined and protected.  

17. In its Response, CenturyLink contends that the request seeks information potentially relevant to a future dispute at the FCC, but it is not relevant to the current effective competition determinations before the Commission.

18. Sprint fails to show how CenturyLink’s “views” on its IP interconnection obligations is sufficiently related to the matters at issue in a way that is reasonably calculated to lead to admissible evidence.   Response to requests 1-16 and 1-17, which ask for CenturyLink’s views on federal and state regulation, is therefore not compelled.  Sprint’s other requests ask for expansive information as to the number of inquiries for interconnection, related documents, terms and conditions of interconnection agreements, including copies thereof and those in “any state in which a CenturyLink ILEC operates.”  Sprint explains that this information is relevant to the evolving IP-enabled networks and whether CenturyLink is “exercising its market power to erect barriers to entry and exit… .”
  As CenturyLink notes, these matters may be relevant for future interconnection disputes; however, Sprint’s inquiries do not relate to the current issues for consideration in this proceeding.  Sprint’s request to compel response to these requests is denied.      

5. Request 1-22: Special Access 

19. In its request, Sprint asks for the total demand for CenturyLink special access services in Colorado for the past five years.  CenturyLink objects that the Commission is reviewing retail competition, not wholesale markets.  In its Motion, Sprint argues that retail competition that is dependent upon essential facilities provided by CenturyLink in the wholesale market is a factor that should be considered by the Commission because the control of these essential facilities provides CenturyLink with market power. 

20. Sprint fails to make an adequate showing.  There is also incongruity in Sprint’s position when it says: 

To the extent that CenturyLink abuses its market power in the special access market, it exercises its market power to the detriment of the retail voice market.…Evidence of the market power maintained by CenturyLink can best be shown by comparing the decline in retail voice lines of CenturyLink while the special access provided by CenturyLink in the wholesale market has ballooned.
  

This proceeding concerns the basic services market.  If Sprint’s theories are correct—that market power in special access impairs basic service competition, and that CenturyLink has market 

power in special access services—then logic suggests that CenturyLink’s retail voice line counts would increase, not decline.  The request for response to Request 1-22 is denied.  

6. Requests 1-23 and 1-24: Conversion of Access Lines to Broadband 

21. Request 1-23 asks CenturyLink to “provide the total number of Colorado second lines disconnected where the customer currently takes broadband services from CenturyLink” for each of the past five years.  Request 1-24 asks CenturyLink to “provide the total number of Colorado primary voice lines that have been disconnected at locations where CenturyLink or an affiliate provides broadband Internet access service or [PRISM] services” for the same time period.  In response to 1-23, CenturyLink objects, claiming that the requests are vague and unclear.  Even if clarified, CenturyLink states that the request would require a special study, which would be unduly burdensome.  CenturyLink asserts that it provided to Sprint Confidential Attachment CTL-Sprint 1-23 A, and indicates that this Confidential Attachment includes the number of CenturyLink QC primary and additional residential lines in service for the past five years.  In objection to Request 1-24, CenturyLink states that it does not see a meaningful distinction between Request 1-23 and 1-24.  

22. In its Motion, Sprint contends that Request 1-23 is aimed at determining how much of CenturyLink’s secondary lines were converted to broadband, which could be used by the customer for voice services.  Sprint claims that the line loss information provided to Staff of the Commission is overstated as it does not account for customer migration to other CenturyLink services.  Regarding Request 1-24, Sprint contends that this question is aimed at determining the extent of “lost” customers who use CenturyLink broadband-only services.  

23. In its Response, CenturyLink reiterates that the request is unclear and that provision of this information would be unduly burdensome.  Further, the information requested would not answer Sprint’s ultimate question related to potential voice services provided over broadband.   
24. CenturyLink is not required to provide any information regarding its cable television products as these services are not relevant regarding basic service offerings.  Additionally, because CenturyLink cannot determine which, if any, broadband services that it provides are used by customers to access voice services, the requested information is not reasonably calculated to lead to relevant evidence in this proceeding.  Sprint’s Motion is denied regarding 1-23 and 1-24.  

7. Requests 1-26, 1-27, and 1-28: VoIP Traffic and Infrastructure

25. Requests 1-26, 1-27, and 1-28 ask CenturyLink to provide detailed information regarding the infrastructure, ownership, manufacturing, and call paths of how CenturyLink routes VoIP calls.  CenturyLink objects to these requests, stating that the facilities and equipment used to provide VoIP services are not relevant to a determination of customer choice and competition in retail markets.  Further, CenturyLink contends that much of this information is not only confidential, but also could pose a security risk to CenturyLink and its consumers if disclosed.  

26. In its Motion, Sprint argues that this, and other requests, are aimed at determining where CenturyLink is trying to “hide the pea” by sheltering from regulation advanced services through the use of an affiliate.
  Sprint contends that CenturyLink’s objection to producing an explanation of these relationships “clearly leaves the impression that CenturyLink, Inc. operates a ‘black box network’ as an integrated whole and that it does not in reality have separate relationships between customers and the various CenturyLink affiliates.”
  In response, CenturyLink argues that the specific call paths of VoIP traffic are irrelevant to a determination of competition for retail voice services.  It further contends that “other than cable telephony and other managed VoIP offerings, the Commission is not evaluating the impact of VoIP competition on Colorado voice markets in these proceedings.”
 
27. While VoIP services and offerings may be valid considerations in the relevant basic service market, the requests at issue ask for specific infrastructure, network mapping, and facilities information that go beyond the competitive offerings for basic service that may be available in the specified wire centers.  Response to these requests shall not be compelled.

D. Procedural Matters
28. In its Response, CenturyLink contends that, because opportunity for rebuttal testimony is not provided by the Commission’s schedule in this proceeding, the Commission has provided “limited opportunity” for parties to state and defend their case for competition in these wire centers.  Motions showing good cause to submit rebuttal or otherwise alter the procedural schedule will be considered upon a movant filing and providing other parties with an opportunity for response.
III. ORDER
A. It Is Ordered That:

1. The Motion to Compel Discovery filed by Sprint Communications Company L.P. and Sprint Spectrum L.P. requesting the Commission issue a decision compelling Qwest Corporation, doing business as CenturyLink QC; El Paso County Telephone Company, doing business as CenturyLink; CenturyTel of Colorado, Inc.; and CenturyTel of Eagle, Inc., to respond to certain data requests is denied, consistent with the discussion above. 

2. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JOSHUA B. EPEL
________________________________
                           Hearing Commissioner



� Decision No. R13-1091-I issued September 4, 2013, ¶¶ 61-70, addresses discovery procedural matters in this proceeding. 


� See, Rule 2213(d)(I).


� Motion, at 2, ¶ 3.


� Response, at 5.


� Response, at 6.


� Motion, at 19.


� Motion, at 20.


� Motion, at 24.


� Id., at 23. 


� Response, at 9.
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