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I. STATEMENT

1. On October 31, 2013, the Alliance for Solar Choice (TASC) Motion to Strike Portions of Public Service Company of Colorado's 2014 RES Compliance Plan and Supporting Testimony was filed.  TASC moves to strike from the Compliance Plan, Public Service Company of Colorado’s (Public Service) proposal to include purported costs related to net metering in its Renewable Energy Standard Adjustment (RESA) account.  TASC argues that any determination regarding costs that may be included in a RESA account must be made in a rulemaking and cannot be adopted within the current adjudicatory proceeding without violating Colorado law.
2. TASC first contends that granting Public Service’s requests would be tantamount to adoption of a new rule through an adjudicatory proceeding, which is contrary to Colorado law.  Second, it is argued that no part of Rule 3657 of the Commission’s Rules Regulating Electric Utilities 4 Code of Colorado Regulations 723-3, or any other rule, authorizes alleged costs related to net metering to be included in a Qualifying Retail Utility’s (QRU’s) RESA account.  TASC also contends that a rulemaking proceeding is a more appropriate to address the proposed plan provisions in light of other policy considerations.

3. On November 13, 2013, the Colorado Solar Energy Industries Association filed a response in support of the motion.

4. On November 13, 2013, the Vote Solar Initiative (VSI) Motion for Determination of a Question of Law and Response in Support of the Alliance for Solar Choice Motion to Strike Portions of Public Service Company of Colorado's 2014 RES Compliance Plan was filed.  VSI moves for a determination as a question of law under Rule 56(h) of the Colorado Rules of Civil Procedure (C.R.C.P.) that a rulemaking is required in order to make any decision regarding the inclusion of alleged costs related to net metering in a RESA account.  VSI joins the position that Public Service’s proposal to include the alleged net metering incentive in its RESA account as part of the 2014 Renewable Energy Standard (RES) Compliance Plan is contrary to law.  Finally, rejection is argued based upon other policy considerations.

5. On November 13, 2013, the Solar Energy Industries Association (SEIA) Amicus Discussion of Legal Authorities in Response to Motion of the Alliance for Solar Choice Motion to Strike Portions of Public Service Company of Colorado's 2014 RES Compliance Plan and Supporting Testimony was filed.  SEIA characterizes the “fundamental query in this docket: when and in what forum the Commission should decide on the Company’s claim that net metering is an “incentive” which should be made “transparent.”  See page 1.  SEIA contends that Public Service’s proposals to include alleged “costs” related to net metering in its RESA account constitute the type of policy-making that requires a rulemaking.  In sum, SEIA supports the motion to strike.
6. On November 14, 2013, the Response of Amicus Interstate Renewable Energy Council, Inc. [IREC] to the Alliance for Solar Choice’s Motion to Strike Portions of Public Service Company of Colorado’s 2014 RES Compliance Plan and Supporting Testimony was filed.  IREC supports TASC’s requested relief.  It contends current rules do not provide for the types of costs that Public Service designates as a “net metering incentive” to be tracked in the RESA.
7. On November 14, 2013, the Response of Public Service Company of Colorado to Motion to Strike Filed by The Alliance for Solar Choice was filed.  Public Service argues that the request to strike testimony should be denied because of a flawed factual foundation.  Public Service's 2014 RES Plan does not propose adoption of a general policy applicable to all Colorado QRUs and Public Service does not ask for modification of the Commission’s RES rules.  Rather, the rules are being applied in the context of this proceeding.  Public Service contends that no amendments to any current statutes or Commission RES rules are needed for the Commission to recognize the net metering incentive as a cost in the RESA, as proposed by Public Service in the 2014 RES Plan.
8. On November 21, 2013, the Response of Public Service Company of Colorado to the Vote Solar Initiative's Motion for a Determination of a Question of Law was filed.  While the relief requested by VSI is very similar to TASC, the response focuses on the specific reference to Rule 56(h) C.R.C.P.  Public Service contends that several disputed issues of material fact warrant denial of the motion, in addition to the responses stated to TASC’s motion.
9. On November 25, 2013, the Motion for Leave to Reply, Reply to Public Service Company of Colorado, and Motion to Certify a Denial of the Alliance for Solar Choice’s Motion to Strike as Immediately Appealable was filed.  TASC requests leave to file a reply to address errors of law in Public Service’s response.  Based upon good cause shown, the request to reply will be granted and the response will be considered.

10. TASC failed to meet its burden of proof to strike the requested testimony.

11. As pointed out by Public Service, the Commission conducted extensive rulemaking proceedings to implement the RES.  Those rulemakings resulted in Rule 3167 requiring that each investor-owned QRU apply for approval of a proposed compliance plan that details how the QRU intends to comply with these rules.

12. At issue in this proceeding is whether Public Service’s RES Plan should be approved, including a request to recognize an incentive as a cost adjustment component permitted under the RES rules.  Public Service has the burden of proof for the requested relief.

13. Rule 3660(a) provides:

The investor owned QRU shall be entitled to timely cost recovery through retail rate mechanisms for all funds prudently expended to comply with these rules, including the costs the QRU incurs to administer the standard rebate offer and the acquisitions of eligible energy and RECs. The QRU shall be entitled to recover its investment and expenses associated with these rules through appropriate adjustment clauses, including the RESA, that allow recovery of expenditures without the full resetting of electric rates.

Therefore, for rate recovery, contested issues of fact remain as to whether Public Service prudently expended funds to comply with the rules.  Public Service proposes to recognize what it calls a net metering incentive as an incremental cost of customer sited solar that would then be subject to recovery through the RES.  
14. In sum, TASC argues that the “fixed costs of ‘wires and poles and fixed generation’ that PSCo falsely claims are being under-collected from distributed generation (‘DG’) customers and shifted to non-DG customers over time" is not a cost to comply with the RES and may not be recovered under the RESA.  The proponents effectively argue that the Commission must define by rulemaking all types of costs (e.g., incentives) that may permissibly be expended in a prudent manner prior to their inclusion in a plan.  No basis for such conclusion has been shown.  The rule has been adopted and Public Service bears the burden of proof on the issues of material fact still in dispute as to whether the proposed plan should be approved.
15. In the past, incentives have been established and determined in the context of adjudicating RES plans implementing the incentive.  This adjudicatory proceeding will determine whether the plan is compliant and should be adopted.  Public Service may advocate that an incentive exists and the corresponding cost is prudently incurred.  Others may challenge these issues.   

16. VSI moves for a determination pursuant to Rule 56(h) C.R.C.P., that a rulemaking is required in order to make any decision regarding the inclusion of alleged costs related to net metering in a RESA account.  VSI failed to meet its burden of proof and the request will be denied.  Consistent with the discussion above, VSI failed to demonstrate that each category of funds expended to comply with the RES rules must be set forth in the rule as a matter of law.  Additionally, disputed issues of material fact remain such that the requested relief will not be granted.
II. ORDER

A. It Is Ordered That:  

1. The Motion for Leave to Reply filed by the Alliance for Solar Choice, filed on November 25, 2013, is granted.  The Motion to Strike as Immediately Appealable simultaneously filed will be ruled upon by separate decision.  
2. The Alliance for Solar Choice Motion to Strike Portions of Public Service Company of Colorado's 2014 RES Compliance Plan and Supporting Testimony filed on October 31, 2013, is denied. 
3. The Vote Solar Initiative Motion for Determination of a Question of Law and Response in Support of the Alliance for Solar Choice Motion to Strike Portions of Public Service Company of Colorado's 2014 RES Compliance Plan filed on November 13, 2013, is denied.
4. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




6

_1446902062.unknown

_1446902063.unknown

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












