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I. statement
A. Background
1. On September 23, 2013, Qwest Corporation, doing business as, CenturyLink QC (CenturyLink QC or Applicant), filed a Petition for approval of adding CenturyLink QC’s Denver North and Denver Southeast wire centers to Tier 1 Classification, and the Montebello and Durango wire centers to Tier 2 Classification for the Colorado non-impaired wire center list in accordance with the Federal Communication Commission’s (FCC) Triennial Review Remand Order (TRRO)
 (Although filed as a “Petition,” the filing will be construed as an “Application”).  
2. Additionally, CenturyLink QC requests a protective order based on a “model protective order” attached to the Application as Attachment A.  CenturyLink QC represents that the model protective order was agreed upon and negotiated among CenturyLink QC 
(then Qwest Corporation) and the Joint CLECS prior to the initial TRRO Dockets as a basis for any protective order entered in future proceedings in order to allow Qwest Corporation to file confidential wire center information regarding business line counts and the number of fiber-based collocators as defined in the FCC’s TRRO.  
3. The Commission provided notice of the Application on September 25, 2013.

4. On September 30, 2013, Eschelon Telecom Colorado, Inc., doing business as Integra Telecom (Integra) filed a Petition to Intervene in this proceeding.  Integra states that it provides telecommunications services in CenturyLink QC’s service territory in Colorado and is a Competitive Local Exchange Carrier (CLEC) authorized to provide local exchange service.  Additionally, Integra is a party to an interconnection agreement with CenturyLink which provides the terms and conditions by which Integra and CenturyLink QC interconnect their telecommunications networks.  
5. Integra argues that the outcome of this proceeding could impact the availability of unbundled network elements obtained through interconnection agreements and could substantially affect Integra’s particular interests, as distinguished from the interests of the general public.  In addition, Integra states that it has intervened and actively participated in previous non-impairment proceedings in Colorado and has expertise in that area.  Integra represents that its participation in this proceeding will advance the public interest by assisting the Commission in developing a factual record which will assist the Commission in its evaluation of the proposed merger.
6. On October 15, 2013, Cbeyond Communications, LLC (Cbeyond) filed its Petition to Intervene.  Cbeyond states that it is a CLEC authorized to provide local exchange service and is a party to an interconnection agreement with CenturyLink QC that sets forth the terms and conditions under which Cbeyond and CenturyLink QC interconnect their telecommunications networks.  Cbeyond argues that the outcome of this proceeding could impact the availability of unbundled network elements obtained through those interconnection agreements.

7. Cbeyond also states that the outcome of this proceeding will directly affect its pecuniary interests and there is no other party in this proceeding that can adequately represent its interests.  

8. On October 22, 2013, Commission Trial Staff (Staff) filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing.  
9. Staff has concerns as to whether CenturyLink QC has satisfied its burden of proof that the wire centers of Denver North and Denver Southeast meet a Tier 1 Classification and that Montbello and Durango meet the requirements of a Tier 2 Classification in accordance with the FCC’s TRRO.  
10. On November 6, 2013, the Commission deemed the application complete and referred this matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.  
11. All the above interventions in this proceeding were timely filed.  Good cause is found to grant the Petitions to Intervene of Integra and Cbeyond.  The intervention of Staff is noted.

B. Protective Order

12. As indicated above, CenturyLink QC seeks a protective order to allow it to file confidential wire center information regarding business line counts and the number of 
fiber-based collocators as defined in the TRRO.  CenturyLink QC filed a model protective order with its petition which it represents was agreed upon among CLECs and Qwest prior to the initial TRRO Dockets as “a basis for any protective order entered in future proceedings …”
13. Commission Rules 4 Code of Colorado Regulations (CCR) 723-1-1100 and 1101 Rules of Practice and Procedure set out the requirements and procedures relating to confidential information in a Commission proceeding.  Rule 1100 provides that any data or information claimed to be confidential or highly confidential must be furnished under the Commission’s standards of conduct.  

14. Rule 1101(b) sets out in detail the procedure for seeking “extraordinary protection” of information a party believes requires protection beyond that otherwise provided for “confidential” information in a Commission proceeding.  That Rule requires that a party seeking such extraordinary protection “must file a motion requesting highly confidential protection.” (Emphasis added).  Rule 1101(b)(I) through (VII) set out the requirements for the motion.  Of note, Rule 1101(b)(V) requires that a motion seeking extraordinary protection “shall be accompanied by a specific form of nondisclosure agreement requested …” (emphasis added).
15. While CenturyLink QC provided a sample protective order with its Application, it is based entirely on Minnesota regulations and law and fails to comport with Colorado-specific regulations.  The responsibility to seek extraordinary protection of information or data and supply a non-disclosure agreement for parties to execute in order to have access to that information lies with CenturyLink QC, not this Commission.  Consequently, the proposed protective order will not be adopted.  In order to obtain the data protection it seeks, CenturyLink QC must file a Colorado-specific motion for extraordinary protection and accompanying nondisclosure agreement in conformance with Rules 1100 and 1101 as soon as possible.

C. Pre-hearing Conference

16. In order to facilitate the orderly resolution of the issues involved in this matter it is appropriate to schedule a pre-hearing conference for Monday, December 9, 2013 in accordance with the order that follows.

17. At the pre-hearing conference the parties should be prepared to discuss all issues contemplated by 4 Code of Colorado Regulations 723-1-1409(a) including, without limitation, establishing a procedural schedule governing the case that address issues such as: 
(a) whether written testimony will be filed in this matter and dates for such testimony; 
(b) discovery deadlines and cut-off dates; (c) deadlines for filing prehearing motions;
 
(d) the date for a final prehearing conference, if one is necessary; (e) the date by which the Parties will file any stipulation or settlement reached;
 (f) hearing dates; and, (g) whether the Parties wish to file closing statements of position at the conclusion of the evidentiary hearing.
  The ALJ strongly encourages the parties to informally discuss and attempt to reach agreement on a procedural schedule prior to the pre-hearing conference.  In the event the parties reach agreement as to a procedural schedule and file a proposed schedule least 2 days prior to the 
pre-hearing conference, the pre-hearing conference will be vacated.
II. order

A. It Is Ordered That:

1. The Petition to Intervene of Eschelon Telecom Colorado, Inc., doing business as Integra Telecom is granted.

2. The Petition to Intervene of Cbeyond Communications, LLC is granted.

3. A pre-hearing conference is scheduled in this proceeding as follows:

DATE:
December 9, 2013
TIME:
10:00 a.m.

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250 

Denver, Colorado

4. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge



� Order on Remand, In the Matter of Review of Unbundled Access to Network Elements, Review of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, WC Docket No. 04-313 (FCC rel. February 4, 2005).





� It is also noted that Rule 1100(h) provides that “[t]he Commission and its Staff shall have access to all information filed under these standards of conduct by virtue of the annual nondisclosure agreement executed in accordance with this rule.”


�  This date can be no later than 14 calendar days before the first day of hearing.  


�  This date can be no later than 10 calendar days before the first day of hearing.  


� The date for filing Closing Statements of Position must be at least 94 days prior to the expiration of the statutory 210 day time limit for the Commission to issue a final Decision in this matter.
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