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IN THE MATTER OF ADVICE LETTER NO. 1649 - Electric FILED BY PUBLIC SERVICE COMPANY OF COLORADO TO IMPLEMENT A NEW METHODOLOGY TO DERIVE PAYMENT RATES APPLICABLE TO QUALIFYING FACILITIES (“qfS”) 
WITH A DESIGN CAPACITY BETWEEN 10 AND 100KW, TO BECOME EFFECTIVE SEPTEMBER 27, 2013.  
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ADDRESSING DISCOVERY, ADDRESSING 
INFORMATION CLAIMED TO BE 
CONFIDENTIAL, AND containing advisements  
Mailed Date:  November 18, 2013  
I. STATEMENT  
1. On August 27, 2013, Public Service Company of Colorado (Public Service, PSCo, or Company), filed Advice Letter No. 1649 - Electric (Advice Letter) to implement a new method to derive payment rates for Qualifying Facilities with a design capacity between 10 and 100 kilowatts (kWs) in Public Service’s Electric Purchase - Small Power Production and Cogeneration Facility Policy Section of PSCo’s P.U.C. No. 7 - Electric tariff.  Accompanying the Advice Letter are tariff sheets that, if in effect, would implement the new method.  

2. On September 5, 2013, the Company filed the Publisher’s Affidavit attesting to the notice printed in The Denver Post on August 29, 2013 that gave notice to the public of the Advice Letter filing.  
3. On September 25, 2013, by Decision No. C13-1196, the Commission set this matter for hearing, thus suspending the effective date of the tariff sheets that accompanied the Advice Letter.  The initial suspension period expires on January 25, 2014.  On October 30, 2013, Decision No. R13-1367-I further suspended, to and including April 25, 2014, the effective date of those tariff sheets.  

4. In Decision No. C13-1196, the Commission referred this proceeding to an Administrative Law Judge (ALJ).  

5. On October 21, 2013, Western Colorado Power Company, LLC (WCPC), timely filed (in one document) a Motion to Intervene [WCPC Motion] and Entry of Appearance.  In that filing, WCPC establishes that this Proceeding may substantially affect its pecuniary or tangible interests; that its interests are not otherwise adequately represented; and that its participation will not broaden the issues in this case.  The WCPC Motion is unopposed.  WCPC has met the requirements for intervention by permission set out in Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c).
  By this Interim Decision, the ALJ will grant the WCPC Motion.  WCPC is an intervenor and a party in this proceeding.  

On October 24, 2013, the Vote Solar Initiative (Vote Solar), timely filed (in one document) a Motion to Intervene [Vote Solar Motion] and Entry of Appearance.  In that filing, as supplemented during the November 14, 2013 prehearing conference, Vote Solar establishes that 

6. this Proceeding may substantially affect the pecuniary or tangible interests of the organization or its members (or both); that its interests and those of its members are not otherwise adequately represented; and that its participation will not broaden the issues in this case.  The Vote Solar Motion is unopposed.  Vote Solar has met the requirements for intervention by permission set out in Rule 4 CCR 723-1-1401(c).  By this Interim Decision, the ALJ will grant the Vote Solar Motion.  Vote Solar is an intervenor and a party in this proceeding.  

7. On October 25, 2013, Trial Staff of the Commission (Staff) timely intervened.  
8. Staff, Vote Solar, and WCPC, collectively, are the Intervenors.  Public Service and the Intervenors, collectively, are the Parties.  All Parties are represented by legal counsel.  
9. Pursuant to Decision No. R13-1367-I, a prehearing conference in this matter was held on November 14, 2013.  All Parties were present, were represented, and participated.  During the prehearing conference, the ALJ made a number of rulings; this Interim Decision memorializes those rulings.  
The Parties proposed, and the ALJ will adopt, the following procedural scheduled:  (a) no later than December 3, 2013, Public Service will file its direct testimony and exhibits; (b) no later than January 3, 2014, each intervenor will file its answer testimony and exhibits; (c) no later than January 17, 2014, Public Service will file its rebuttal testimony and exhibits; (d) no later than January 17, 2014, each intervenor will file cross-answer testimony and exhibits;
 (e) no later than January 21, 2014,
 each party will file prehearing motions, including any dispositive motions; (f) no later than January 24, 2014, each party will file 

10. corrected testimony and exhibits; (g) no later than January 24, 2014, the Parties will file any stipulation or settlement agreement reached; (h) the evidentiary hearing will be held on January 30 and 31, 2014; and (i) no later than February 7, 2014, each party will file its 
post-hearing statement of position, to which no response will be permitted.  
11. The procedural schedule is acceptable as it permits the Commission to issue its decision in this Proceeding by April 25, 2014, which is the expiration of the suspension period.  
12. The Parties are advised, and are on notice, that absent a showing of unusual circumstances, the ALJ will not permit a party to ask its witness, as part of the witness’s oral direct testimony, to make corrections to the witness’s prefiled testimony or to an exhibit appended to the witness’s prefiled testimony.  The ALJ expects a sponsoring party to assure that, when offered as an exhibit at hearing, its witness’s testimony and exhibits are as prefiled, including corrections filed pursuant to the procedural schedule, and that all necessary corrections have been prefiled in accordance with the procedural schedule.  
13. With respect to witness testimony and exhibits that contain highly confidential information or information claimed to be confidential, or both:  (a) if an entire document is not claimed to be confidential, each portion that contains information claimed to be confidential will be clearly marked (e.g., shaded), and each page will state at the top (e.g., in the heading):  “This page contains confidential information as shown”; (b) any portion of a witness’s testimony and exhibits that contains highly confidential information will be clearly marked (e.g., shaded), and each page will state at the top (e.g., in the heading):  “This page contains highly confidential information as shown”; (c) if the same page contains both information claimed to be confidential and highly confidential information, the highly confidential information will be differentiated from the information claimed to be confidential (e.g., by use of different shading), and each page will state at the top (e.g., in the heading):  “This page contains highly confidential information and confidential information as shown”; and (d) the public version of a document that contains information claimed to be confidential or highly confidential information, or both, will identify (e.g., in the heading) each page on which that information appears.  
14. Rule 4 CCR 723-1-1101(a) requires the cover page of a document to state that the document (for example, testimony and exhibits) contains confidential information and to identify where in the document the confidential information is found.  The same notice requirement applies to a document that contains highly confidential information.  
15. For clarity of the evidentiary record and to assist the ALJ and the Parties during the hearing, a sponsoring party will assure, where possible, that the page numbers and the line numbers are the same on the public version of a document, the confidential version of the document, and the highly confidential version of the document.  
16. Unless modified by this Interim Decision, Rule 4  CCR 723-1-1405 will govern discovery in this Proceeding.  
17. Subject to Rules 4 CCR 723-1-1100 and 723-1-1101, Parties will serve discovery requests and will serve responses to discovery responses on all parties.  
18. Discovery requests that do not contain highly confidential information or information claimed to be confidential will be served by electronic mail.  Discovery responses that do not contain highly confidential information or information claimed to be confidential will be served by electronic mail.  
19. Parties will serve either by mail or by hand-delivery a discovery request or a discovery response that contains information claimed to be confidential or that contains information that has been determined to be highly confidential.  
20. Motions pertaining to discovery may be filed at any time.  Absent further order, written responses to motions pertaining to discovery will be filed.  By this Interim Decision, the ALJ will shorten, to five business days, the response time to a motion pertaining to discovery.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  
21. In this Proceeding, Rules 4 CCR 723-1-1100 and 723-1-1101 will govern the treatment of information claimed to be confidential.  
22. Rules 4 CCR 723-1-1100 and 723-1-1101 will govern the process by which information is determined to be highly confidential.  The Parties are advised, and are on notice, that information is not highly confidential unless, in this Proceeding, there is a decision that finds the information to be highly confidential and that establishes the extraordinary protection to be afforded to that information.  A party that claims that information is highly confidential must file an appropriate motion in this Proceeding to obtain a ruling on the status of the information and on the extraordinary protection to be afforded to the information if it is found to be highly confidential.  
23. The Parties are advised, and are on notice, that Staff has access to all highly confidential information and to all information claimed to be confidential.  A party may not refuse to provide, and may not delay providing, information to Staff based on a claim that the information is highly confidential or confidential.  
24. The Parties are advised, and are on notice, that each type of a witness’s testimony and exhibits (e.g., direct, answer, rebuttal, cross-answer) will be one hearing exhibit.  
25. The Parties are advised, and are on notice, that hearing exhibits will be marked numerically and sequentially, beginning with the number 1, irrespective of the sponsoring party.  
26. The Parties are advised, and are on notice, that prefiled testimonies and exhibits will be the first hearing exhibits and will be given hearing exhibit numbers such that all the testimonies and exhibits sponsored by one witness are together.  As an example, assume that Staff witness Smith prefiles answer testimony and cross-answer testimony; her testimonies would be marked as Hearing Exhibits No. 20 (answer) and No. 21 (cross-answer).  
27. The Parties are advised, and are on notice, that, with respect to marking hearing exhibits that contain highly confidential information or confidential information, or both:  (a) any portion of a witness’s testimony and exhibits that contains confidential information will be marked as Confidential Hearing Exhibit No. XXA and, at the hearing, will be submitted in a separate and sealed envelope marked in accordance with Rule 4 CCR 723-1-1101(a)(III);
 (b) any portion of a witness’s testimony and exhibits that contains highly confidential information will be Highly Confidential Hearing Exhibit No. XXB and, at the hearing, will be submitted in a separate and sealed envelope marked in accordance with Rule 4 CCR 
723-1-1101(a)(III);
 (c) if a page contains both confidential information and highly confidential information, the highly confidential information will be redacted from the page in the Confidential Hearing Exhibit; and (d) if a page contains both confidential information and highly confidential information, the highly confidential information will be differentiated (e.g., by different shading) from the confidential information in the Highly Confidential Exhibit.  
28. As an example of hearing exhibit marking, assume that Staff witness Smith files answer testimony and exhibits that contain confidential information and highly confidential information and files cross-answer testimony and exhibits that contain highly confidential information.  Her answer testimony and exhibits are given one hearing exhibit number (in the example, Hearing Exhibit No. 20); the pages containing the confidential information is Hearing Exhibit No. 20A; and the pages containing the highly confidential information is Hearing Exhibit No. 20B.  Her cross-answer testimony and exhibits are given one hearing exhibit number (in the example, Hearing Exhibit No. 21); and the pages containing the highly confidential information is Hearing Exhibit No. 21B.  
II. ORDER  
A. It Is Ordered That:  
1. Staff of the Commission is a party in this Proceeding.  

2. The Motion to Intervene filed by the Vote Solar Initiative is granted.  The Vote Solar Initiative is a party in this Proceeding.  

3. The Motion to Intervene filed by Western Colorado Power Company, LLC, is granted.  Western Colorado Power Company, LLC, is a party in this Proceeding.  

4. The evidentiary hearing in this matter is scheduled for the following dates, at the following times, and in the following location:  


DATES:
January 30 and 31, 2014  


TIME:
9:00 a.m. each day  


PLACE:
Commission Hearing Room  



1560 Broadway, Suite 250  



Denver, Colorado  

5. Consistent with the discussion above, the following procedural schedule is adopted:  (a) no later than December 3, 2013, Public Service Company of Colorado (Public Service) shall file its direct testimony and exhibits; (b) no later than January 3, 2014, each intervenor shall file its answer testimony and exhibits; (c) no later than January 17, 2014, Public Service shall file its rebuttal testimony and exhibits; (d) no later than January 17, 2014, each intervenor shall file cross-answer testimony and exhibits; (e) no later than January 21, 2014, each party shall file prehearing motions, including any dispositive motions; (f) no later than January 24, 2014, each party shall file corrected testimony and exhibits; (g) no later than January 24, 2014, the Parties shall file any stipulation or settlement agreement reached; and (h) no later than February 7, 2014, each party shall file its post-hearing statement of position, to which no response will be permitted.  

6. Consistent with the discussion above, Parties shall identify, as described above, confidential information and highly confidential information contained in testimony and exhibits and other documents filed in this Proceeding.  

7. Except as modified by this Decision, Rule 4 Code of Colorado Regulations 
723-1-1405 shall govern discovery in this proceeding.  

8. The provisions of ¶¶ 16-20, above, shall govern discovery in this proceeding.  

9. The response time to a motion pertaining to discovery is shortened to five business days.  

10. Rules 4 Code of Colorado Regulations 723-1-1100 and 723-1-1101 shall govern treatment of information claimed to be confidential in this proceeding.  

11. Rule 4 Code of Colorado Regulations 723-1-1101(b) shall govern motions for extraordinary protection of information claimed to be highly confidential in this Proceeding.  

12. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  
13. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Cross-answer testimony responds only to the answer testimony of another intervenor.  


�  The Parties proposed a filing date of January 20, 2014.  That date is a State holiday, and the Commission will be closed.  January 21, 2014 is the next business day on which the Commission will be open.  


�  Unless the entire document is confidential, only the pages or portions that contain confidential information will be in the confidential hearing exhibit.  


�  Unless the entire document is highly confidential, only the pages or portions that contain highly confidential information, or that fall within the provisions of ¶ 27(c), will be in the highly confidential hearing exhibit.  
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