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I. STATEMENT, FINDINGS, AND CONCLUSIONS

1. On October 3, 2013, the Commission issued a “Formal Complaint and Notice of Hearing” (Complaint).  Decision No. C13-1214.  That Complaint commenced this proceeding. 

2. The purpose of the Complaint is to determine whether certain identified regulated competitive local exchange, emerging competitive, or toll resale service providers failed to file an annual report for the calendar year ending December 31, 2012 in accordance with § 40-3-110, C.R.S., and Rule 2006(a) of the Commission’s Rules Regulating Telecommunications Providers. Services, and Procedures, 4 Code of Colorado Regulations (CCR) 723-2 and whether the Commission should take appropriate action for that failure.  Among those actions, Commission may: (a) issue an order to cease and desist providing competitive local exchange, emerging competitive, and toll resale telecommunications services; (b) issue an order amending or revoking the provider’s Certificate of Public Convenience and Necessity, Letter of Registration or Toll Reseller Registration including the cancellation of applicable tariffs; (c) issue an order restricting the provider’s ability to connect with facilities-based local exchange service providers or long distance providers; (d) issue an order that contains a combination of the forgoing remedial actions; and (e) issue an order that requires any other corrective or remedial action which the Commission deems appropriate.  Decision No. C13-1214, Ordering Paragraph 1.  

3. The same Decision schedules a hearing in this proceeding for November 18, 2013 at 1:00 p.m., to be held in front of an administrative law judge (ALJ).  Id. at Ordering Paragraph 3. 

4. The Commission also ordered Commission Staff (Staff) to file two copies of a witness list and all exhibits it intends to introduce at hearing at least 30 days prior to the hearing date.  Id. at Ordering Paragraph 5. Likewise, the Commission ordered all providers listed as respondents in Attachment A to the Complaint to file two copies of their witness list and copies of their exhibits at least 20 days prior to the hearing date.  Id. at Ordering Paragraph 6.

5. The Commission also ordered the Respondents listed in Attachment A to the Complaint to answer or satisfy the Complaint within 20 days of service of the Complaint.  Id. 
6. Staff timely filed its witness and exhibits.  No Respondent filed a witness list or exhibits.   Nor did any Respondent file an answer to the Complaint. 

7. The Commission’s Decision requires that a motion to continue be filed 20 days prior to the hearing.  Id. at Ordering Paragraph 8.  Motions may be granted outside that time period for good cause shown.  Id. 
8. On November 14, 2013, Staff filed a “Motion for Continuance of Hearing Date, Waiver of Rule 1302(H)(I)(B), and for Shortened Response Time” (Motion).  The Motion seeks: (a) to reschedule the November 18, 2013 1:00 p.m. hearing; (b) to amend the deadlines set by Decision No. C13-1214 as appropriate; (c) to waive the requirements of Rule 1302(h)(I)(B), 4 CCR 723-1 of the Commission’s Rules of Practice and Procedure; (d) for the ALJ to issue an amended formal Complaint and Notice of Hearing; and (e) for a shortened response time to the Motion. 

9. As grounds therefore, Staff states that in preparing for the hearing, Staff discovered that the Commission’s Certificate of Service for the Complaint (Decision 
No. C13-1214) contained many errors.  For example, Staff discovered that six Respondents were served either at an incorrect physical address or at e-mail addresses which were not authorized to accept e-filing service.  

10. Staff also states that it has informally contacted Respondents who have not filed an annual report to inform them of Staff’s intent to file the Motion. 

11. For good cause shown, the ALJ will waive the response to the Motion.  Rule 1400(b), 4 CCR 723-1. 

12. The ALJ perceives no prejudice to any party in continuing the hearing.  Indeed, the Respondents who were properly served with the Complaint will receive several benefits from a continuance.  First, those providers have the added benefit of notice of the Staff’s witnesses and exhibits more than 30 days prior to the hearing. Second, all providers will be provided with additional time to satisfy or answer the Complaint.  And, in any event, moving forward with the hearing as scheduled is prejudicial to those providers who did not receive timely notice of the hearing and the requirements placed on them.  For good cause shown, the ALJ will grant Staff’s request to continue the hearing.   A new hearing date will be ordered.  Likewise, the ALJ will establish new deadlines as appropriate.  

13. The ALJ perceives no need to re-issue the Complaint and will deny Staff’s request to do so. 
14. The ALJ will order Staff to serve this Decision and the Complaint upon all Respondents and to file a certificate of service indicating compliance.  

15. Because the ALJ will not re-issue the Complaint, Staff’s request to waive the requirements of Rule 1302(h)(I)(B), 4 CCR 723-1 is moot and will be denied as such. 

16. Staff’s Motion implies that there are several Respondents who have filed an annual report since the Complaint was issued.  See Motion, ¶ 2.  Staff does not ask that the Complaint be dismissed against any such Respondents; nor does Staff provide a list of Respondents who have filed their annual report.  To the extent that Staff does not wish to pursue the Complaint against any Respondent, Staff will be ordered to file a motion to dismiss the Complaint as it relates to any such Respondent, or to make a verbal motion to dismiss at the time of the hearing.   
II. ORDER
A. It Is Ordered That:  
1. Staff’s “Motion for Continuance of Hearing Date, Waiver of Rule 1302(H)(I)(B), and for Shortened Response Time” is granted in part and denied in part. 

2. The hearing scheduled for November 18, 2013 at 1:00 p.m. is continued.  No hearing shall take place on that date. 

3. A hearing in this proceeding is scheduled as follows:  

DATE:

January 27, 2014 

TIME:

1:00 p.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

4. At the above date, time, and place, all parties to this proceeding will be given the opportunity to be heard.   

5. The Respondents listed in Appendices A and B to this Decision are identical to those listed in Attachments A and B to the “Formal Complaint and Notice of Hearing” (Complaint).  Decision No. C13-1214.  Commission Staff (Staff) shall serve all Respondents listed in Appendices A and B with the Complaint and this Decision.  Staff shall file a Certificate of Service confirming its compliance with this Ordering Paragraph within two business days of the date this Decision is mailed.  

6. The Respondents listed in Appendix A to this Decision shall satisfy or file an answer to the Complaint within 20 days of service of the Complaint and this Decision.  
7. To the extent that Staff does not wish to pursue the Complaint against any Respondent identified in Appendix A, Staff shall either file a motion to dismiss the Complaint as it relates to any such Respondent, or make a verbal motion to dismiss at the time of the hearing.  Any Respondent seeking to be dismissed shall file a written motion to dismiss, or make a verbal motion to dismiss at the time of the hearing. 
8. Should Staff wish to amend or modify its disclosures of witnesses and exhibits already filed, on or by 5:00 p.m. on December 27, 2013, Staff shall file: (1) a complete list containing the name, address, and title of each of its witnesses; and (2) each of the exhibits which it plans to present at hearing, even if any of those exhibits have already been filed.  To be clear, if Staff makes any changes whatsoever to its disclosures, including supplementing the disclosures, it must re-file all of the disclosures so that the new filings replace the prior filings.  If Staff does not wish to amend its disclosures of witnesses and exhibits, it need not comply with this Ordering Paragraph.
9. If Staff does not amend its witness list and exhibits, on or by 5:00 p.m. on December 27, 2013, Staff shall serve all Respondents identified in Appendix A to this Decision who are then still parties to this proceeding with its previously filed witness list and exhibits, and file a certificate of service indicating compliance with this ordering paragraph. 

10. Irrespective of whether Staff modifies its witness and exhibit disclosures, on or by 5:00 p.m. on December 27, 2013, Staff must file and serve a completed list of exhibits in the format set forth in Appendix C to this Decision. 

11. On or by 5:00 p.m. on January 7, 2014, the Respondents listed on Appendix A shall file and serve:  (1) a complete list containing the name, address, and title of each of its witnesses; (2) each of the exhibits which it plans to present at hearing; and (3) a completed list of exhibits in the format set forth in Appendix C to this Decision. 

12. Copies of the witness list and exhibits shall be served upon all parties to this proceeding when filed with the Commission. 

13. No witness shall be permitted to testify nor shall any document be received in evidence, except in rebuttal, unless filed and served as required by this Decision.  

14. Staff’s request for the ALJ to issue an amended formal Complaint and Notice of Hearing is denied. 

15. Staff’s request for a waiver of Rule 1302(h)(I)(B) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 is denied as moot. 

16. Any order or requirement in Decision No. C13-1214 which is not explicitly modified by this Decision remains in full force and effect.  
17. This Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MELODY MIRBABA
________________________________
                     Administrative Law Judge
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