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I. STATEMENT

1. On 
August 8, 2012, the 
Regional Transportation District (RTD) filed the 
above-captioned application. 
2. The Commission gave notice of this Application (Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed August 10, 2012.

3. On August 10, 2012, Staff of the Commission sent a deficiency letter to RTD outlining two areas of deficiency in the Application and seeking clarification on other areas of the Application.

4. On August 20, 2012, RTD amended its Application to cure the outlined deficiencies and provide clarification for other areas of the Application.

5. On September 7, 2012, RTD filed a Motion to Extend Time for Filing of Interventions and Waiver of Response time to the Motion (Motion).  RTD requested that an additional 14 days of notice be provided as RTD and the Union Pacific Railroad Company (UPRR) were in the process of discussing how a joint application could be filed in this matter.

6. On September 14, 2012, the Commission granted RTD’s Motion by Decision No. C12-1069-I.

7. On September 28, 2012, RTD filed a Second Motion to Extend Time for Filing of Interventions and Waiver of Response Time to the Motion (Second Motion).  RTD stated that they were still working with UPRR on a joint application solution and requested an additional 14 days of notice be provided.

8. On October 4, 2012, the Commission granted RTD’s Second Motion by Decision No. C12-1149-I.

9. On October 18, 2012, RTD filed a Third Motion to Extend Time for Filing of Interventions and for Waiver of Response Time to Motion (Third Motion).  RTD stated that they were still working with UPRR on a joint application solution and were in the process of finalizing the new joint application for the instant application that would obviate the need for UPRR to intervene in the instant matter, and requested an additional 14 days of notice be provided.

10. On October 26, 2012, the Commission granted RTD’s Third Motion by Decision No. C12-1225-I.

11. On October 31, 2012, RTD and UPRR filed an Amended Joint Application.  RTD and UPRR jointly request authority to construct two new commuter rail tracks through the intersection of the East Corridor with Chambers Road; installation of new flashing lights and gates with a proposed exit gate, loop detection circuitry, and upgrade of circuitry equipment; installation of new crossing panels; installation of pedestrian treatments, installation of traffic signal pre-signals in lieu of the cantilever signals; and interconnection to and advanced preemption of the traffic signal at Chambers Road and Smith Road, National Inventory No. 805500Y.  RTD states that it will obtain any necessary inventory numbers for the crossing for the commuter rail crossing, in the City of Aurora, County of Adams, State of Colorado.  
12. By Decision No. C12-1329-I, mailed on November 15, 2012, the Commission provided notice of the Amended Joint Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.

13. By operation of Rule 1303(b)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Application was automatically deemed complete on January 2, 2013 within the meaning of § 40-6-109.5, C.R.S.

By Decision No. C13-0014-I, issued January 7, 2013, the matter was referred to an administrative law judge (ALJ) for disposition.  Based upon a review of the amended joint application, it was noted that the crossing plans show some proposed pedestrian treatments, but no information is provided indicating why such treatments were chosen and what criteria were 

14. used in determining that such facilities are appropriate.  It was requested that the ALJ obtain information including:

a)
What criteria did the parties use to make a determination on pedestrian treatments that are proposed to be used at crossings?

b)
For the treatments proposed, how does the proposed pedestrian treatments meet the Commission’s statutory charge of preventing accidents and promoting public safety and how do the proposed pedestrian treatments meet that criteria used by the parties in making that determination?

c)
For each of the various types of pedestrian treatments that could be used at a crossing including, but not limited to, pedestrian flashing lights, automatic pedestrian gates, pedestrian swing gates, pedestrian channelization, bedstead crossings, pedestrian z-crossings, and additional train approaching blank out signs, what are the initial installation costs and the ongoing maintenance costs for such treatments?

d)
What are some of the industry best practices for pedestrian safety on newer commuter rail systems or commuter rail systems that have recently been built from greenfield conditions similar to how the RTD commuter rail system is being constructed?

e)
What message do we want to send to pedestrians to tell them what we want them to do or how we want them to behave at these crossings and how does the proposed design of the pedestrian crossing treatments convey this message?

f)
We would like to see some three-dimensional renderings of the proposed pedestrian crossing treatments, or a video of similar pedestrian treatments that are in use at other transit properties.

15. Concern was also raised regarding the sequence of construction occurring at the crossing and how that may affect safety at the crossing.  Specifically, there appears to be potential for commuter rail tracks to be constructed through the crossing prior to the active warning equipment installation for those tracks.  As a result, motor vehicle drivers may be forced to stop on the new commuter rail tracks to wait for a freight train movement.  

16. At the scheduled time and place, a hearing was convened regarding the application.  All parties appeared and participated through counsel. Hearing Exhibits 1 through 11 were identified, offered, and admitted into evidence.
  Mr. Michael Lapinski, of Fluor Enterprises; Mr. Timothy C. Johnson, of Jacobs Engineering; Mr. Vernon MacDonald, of Balfour Beatty Rail; Ms. Melissa Rosas, of Apex Design; and Mr. Jean Claude Aurel, of Parsons Brinckerhoff, testified on behalf of RTD.  Mr. David Peterson testified on behalf of UPRR.

17. By Recommended Decision No. R13-0573, issued May 16, 2013, the undersigned ALJ recommended that the application be granted with modifications. 

18. On June 5, 2013, the Motion for Permission to Amend Application and for Waiver of Response Time was filed by RTD and UPRR.  Applicants move that the Commission permit amendment of the Application to replace Exhibit 10. B, Exhibit 10. E-1 (REV 1) (sheet 2 of 3 and sheet 3 of 3), Exhibit 10. E-2 (sheet 2 of 2), Exhibit 10. F-1, Exhibit 10. F-2 (sheet 3 of 3), and Exhibit 10. G (all sheets) with the Exhibit 10. B (REV 1), Exhibit 10. E-1 (REV 2) (sheet 2 of 3 and sheet 3 of 3), Exhibit 10. E-2 (REV 1) (sheet 2 of 2), Exhibit 10. F-1 (REV 1), Exhibit 10. F-2 (REV 1) (sheet 3 of 3), and Exhibit 10. G (REV 1) (all sheets) attached to the motion, respectively.  All other elements of the originally filed application not specifically identified as revised in the motion would remain unchanged.  The grounds in support of the request are summarized as follows:

a)
Following issuance of the recommended decision, warning times for the UPRR signalization were changed to reflect the re-orientation of the north crossing gate from perpendicular with the roadway to parallel with the UPRR tracks. As discussed by Mr. Peterson at the hearing (Hearing Transcript, page 203, lines 4-9 and page 207, lines 4-9 and 14-18), Exhibit 11 shows the 
re-orientation, but does not show final calculations.  

b)
Exhibit 10. F-1 (the freight signal plan front sheet has been updated in its entirety to show the southbound entrance gates parallel to the tracks and the revised advanced preemption time in the final condition to be 36 seconds. 

c)
Exhibit 10. F-1 REV 1 is filed to replace both Exhibit 10. F-1 and Exhibit 11. 

d)
The CRT signal plans (Exhibit 10. F-2, sheet 3 of 3) have been revised to update the advance preemption time. Exhibit 10. F-2 REV 1 sheet 3 of 3 is filed to replace Exhibit 10. F-2, sheet 3 of 3. 

e)
Exhibit 10. G, the advance preemption calculation exhibit, has been updated to reflect the clearance time calculations from UPRR appearing on lines 31, of sheet 2 of 4 (Final Condition) and 4 of 4 (Interim Condition), respectively.  As a result of this revision, lines 32, the minimum warning time and 35, the additional warning time have also been updated accordingly on both sheets 2 of 4, and 4 of 4. Exhibit 10. G REV 1 is filed to replace Exhibit 10. G.

f)
Applicants also updated exhibits to conform to the recommended decision. Exhibit 10. B REV-1 updates the proposed crossing conditions and is filed to replace Exhibit 10. B.  The new exhibit shows the swing gates in the refuge area, for a total of four swing gates in lieu of the LED lighting as well as to remove notations regarding the LED perimeter on the proposed signs in the refuge area.  Exhibit 10. B REV 1 also shows proposed signage proposed on the swing gates to indicate to a pedestrian to either “pull to open” if exiting the refuge area and “push to open” if entering the refuge area.

g)
Exhibit 10. E-1 REV 2 sheets 2 and 3 of 3 are revised to remove pedestrian signs with flashing LED lights from the traffic signal design and the phasing plan and are filed to replace Exhibit 10. E-1 REV 1 sheets 2 and 3 of 3.  

h)
Exhibit 10 E-2 sheet 2 of 2 REV 1 is filed to replace Exhibit 10. E-2 sheet 2 of 2 to show proposed installation of the crossbuck and number of tracks designation on the pedestrian flashing light assembly on the northeast quadrant as well as to remove notations regarding the LED perimeter on the proposed signs in the refuge area.  Exhibit 10. E-2 sheet 2 of 2 REV 1 also illustrates the proposed signs on the swing gates.  In addition, the new exhibit shows the proposed installation of the crossbuck and the number of tracks designation on the pedestrian flashing light assembly on the southwest quadrant.

19. By minute entry during the Commission’s weekly meeting held on June 26, 2013, the Commission referred the matter to an ALJ for further proceedings.

20. By Decision No. R13-1227-I issued October 2, 2013, the parties were advised to make a filing requesting any further relief and that the undersigned will deliberate pending matters after November 1, 2013. 

21. On October 31, 2013, the Submission of Supplemental Exhibit was filed.  RTD and UPRR submitted Exhibit 10.B-REV 2.  This exhibit conforms to paragraph 101 of Decision No. R13-0573, incorporated above, referencing an eight-swing gate scenario.

22. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.
II. FINDINGS AND CONCLUSIONS

23. The findings and conclusions stated in Decision No. Decision No. R13-0573 are incorporated herein by reference.

24. No final Commission decision has been issued based upon the evidentiary hearing held in this matter.  So that the evidentiary record will provide a clear basis of prior testimony as well as the context of the unopposed request to provide new evidence, the motions will be construed as a request to supplement the evidentiary record rather than a request to replace evidence of record that would then conflict with corresponding testimony.  Based upon good cause shown for the unopposed request, the motions will be granted.

25. The following exhibits will be admitted to supplement the evidentiary record:

Exhibit 10. B (REV 1), 

Exhibit 10. E-1 (REV 2) (sheet 2 of 3 and sheet 3 of 3), 

Exhibit 10. E-2 (REV 1) (sheet 2 of 2), 

Exhibit 10. F-1 (REV 1), 

Exhibit 10. F-2 (REV 1) (sheet 3 of 3), 

Exhibit 10. G (REV 1) (all sheets), and

Exhibit 10.B-REV 2.

These exhibits will respectively supersede prior versions, to the extent of conflict with a prior version, consistent with the expressed intent of the unopposed motion.

26. By supplementing the evidentiary record, the latest version of the plans and specifications conform to the parties’ intent and address Commission concerns.  The plans and specifications can, and will, be approved by this Recommended Decision.

A. Conclusions

27. Based on the evidence of record, the Application is granted in accordance with the most recent revisions to the plans and specifications of record.

28. RTD’s proposed special application procedure will be allowed.  RTD will be required to file a copy of the final plans for the crossing, if further modified, once construction is complete so the Commission has an accurate record showing of what was constructed at the crossing.  The Commission will expect those final plans to be filed at the end of construction by May 15, 2016.

III. ORDER

A. The Commission Orders That:

1. The application filed by the Regional Transportation District (RTD) and the Union Pacific Railroad Company (UPRR) on October 8, 2012, requesting authority to construct two new commuter rail tracks through the intersection of the East Corridor with Chambers Road; installation of new flashing lights; installation of entrance gates for northbound and southbound traffic; installation of an exit gate for southbound traffic with a proposed exit gate and vehicle detection loops; pedestrian channelization fencing and detectable warning panels; “Another Train Coming” blank out signs in all four quadrants; pedestrian flashing lights on the northeast quadrant of the crossing; installation of new train detection circuitry equipment; installation of new crossing panels; installation of traffic signal pre-signals in lieu of the cantilever signals; and interconnection to and advanced preemption of the traffic signal at Chambers Road and Smith Road, National Inventory No. 805500Y in the City of Aurora, County of Adams, State of Colorado is granted as modified consistent with the most recent revisions to the plans and specifications of record.

2. The special application procedure proposed by the Joint Applicants is approved.

3. The Joint Applicants are authorized and ordered to proceed with construction of two new commuter rail tracks through the intersection of the East Corridor with Chambers Road; installation of new flashing lights; installation of entrance gates for northbound and southbound traffic; installation of an exit gate for southbound traffic with a proposed exit gate and vehicle detection loops; pedestrian channelization fencing and detectable warning panels; “Another Train Coming” blank out signs in all four quadrants; pedestrian flashing lights on the northeast quadrant of the crossing; installation of new train detection circuitry equipment; installation of new crossing panels; installation of traffic signal pre-signals in lieu of the cantilever signals; and interconnection to and advanced preemption of the traffic signal at Chambers Road and Smith Road.  Pedestrian treatments shall consist of pedestrian channelization, pedestrian swing gates, detectable warning strips at the locations of the sidewalks entering the crossing, and at the locations on the sidewalks within the crossing defining the pedestrian refuge areas, and appropriate static signs directing pedestrians as will be determined by RTD and filed in this proceeding without the requirement for additional approval.  

4. RTD and UPRR shall provide 70 seconds of preemption time with 36 seconds of advance preemption time to the traffic signal for the final crossing configuration and 67 seconds of preemption time with 43 seconds of advance preemption time to the traffic signal controller during the interim condition for the intersection of Chambers Road and Smith Road.  The final preemption timings shall be in place once the commuter rail tracks have been constructed through the crossing.

5. RTD and UPRR are required to inform the Commission in writing that the crossing changes are complete and operational within ten days after completion.  We shall expect this letter by May 15, 2016.  However, we understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

6. RTD and UPRR shall be required to update the crossing inventory form showing the changes made at the crossing and to file a copy of the new crossing inventory form in this proceeding by the end of construction on May 15, 2016.

7. RTD shall file a complete set of plans for the constructed crossing by May 15, 2016.

8. The Commission retains jurisdiction to enter further decisions as necessary.

9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� Hearing Exhibit 9 was admitted as a late-filed exhibit without objection.  It was filed on February 27, 2013.
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